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CURRENT EVENTS. 





Courts or AprpeaAL—CriuinaL Coprts.— 
The Texas Court of Appeals has been again 
brought to the attention of the profession 
and the public, this time by a most vehe- 
ment and acrimonious attack made by Sena- 
tor Houston upon two of the judges of that 


‘court, charging them with unconstitutional 


conduct and a gross violation of official duty. 
We do not propose to enter into the merits 
of this controversy, being fully satisfied that 
the the game is not worth the candle, but it 
suggests a topic which we think is worthy of 
consideration by lawyers and statesmen. 
Texas is, we believe, the only State in the 
union which possesses an appellate court or- 
ganized to exercise exclusive jurisdiction of 
all appeals in criminal cases. We believe 
the only fault that has been found with the 
system, has been based exclusively on objec- 
tions to the personnel of the court. Separate 
criminal trial courts have been found very 
satisfactory wherever they were justified by 


* the density of population and the crop of 


crime within the limits of their jurisdiction; 
and we can see no reason why the same ar- 
rangement cannot be made in the matter of 
appellate jurisdiction. From every point of 
the compass comes the incessant cry of over- 
crowded dockets and delayed justice, and 
everywhere efforts have been made, more or 
less unfortunate, to relieve supreme courts of 
the excess of their burdens, and to do jus- 
tice to litigants. 

In the early years of this century grievous 
complaints were made that very onerous du- 
ties were imposed by civil and ecclesiastical 
authorities on certain bishops, and Sydney 
Smith drew a very humorous picture of a 
bishop frantic with overwork, dashing 
through both houses of parliament and scat- 
tering lords and commons in the manner in 
which, in those days, a mad bull sometimes 
scattered the populace of Smithfield market. 
There is no danger, however, that our judges 
will imitate this imaginary prelate, and run a 
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muck through legislative halls; they know a 
trick worth two or three of that; they decide 
as many cases as they comfortably can, and 
placidly remit the residue to the next term, 
and from term to term, thus swelling what 
might be appropriately called, in the lan- 
guage of Mr. Mantelini, ‘‘the demnition 
total.’’ 

Criminal is so far distinct from civil pro- 
cedure that its segregation of criminal cases 
from the mass of litigation would produce no 
confusion or conflict of jurisdiction. The 
only question in the matter is the very prac- 
tical one, whether the number of criminal 
cases in any given State would justify the 
expense of a separate appellate court. And 
in this connection it may be remarked that 
the rank, professional character, and sala- 
ries.of judges of criminal courts of appeal, 
should be fully equal to those of their breth- 
ren of the civil bench, for life and liberty 
are at least as important as property rights, 
and if a State cannot or will not afford to 
have and pay as good judges on its supreme 
criminal bench, as those on its supreme civil 
bench, the organization of a separate su- 
preme criminal court will be a mistake and a 
failure. 

The segregation of criminal business from 
that of the supreme court of a State, if suffi- 
cient in volume to materially lessen the bur- 
dens of the civil court, is the best means of 
expediting the administration of justice, and 
as far as it goes is better than any other yet 
devised. 

The Texas Court of Appeals is faulty in 
the respect of having, besides exclusive ap- 
pellate jurisdiction in all criminal cases, a 
limited civil jurisdiction also. The inter- 
mingling with a great mass of criminal busi- 
ness of a few civil cases, would probably 
work serious injustice to the litigants on the 
civil side of the court. And the fact that 
cases committed to an irregular jurisdiction 
are of minor importance, does not abrogate 
the objection, for cases apparently trivial 
may be of great importance to the litigants, 
and every one to whose cause public policy 
accords an appeal at all, and who pays the 
costs, is entitled by virtue of such payment 
to the full honors of war. 

Unless, therefore, the criminal cases in a 
State are sufficiently numerous and im- 
portant, to justify an appellate court for the 
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adjudication of criminal cases only, and un- 
less the creation of such a court would ef- 
fectually relieve the supreme court of its ex- 
cess of business, the segregation of criminal 
causes would not be desirable, because it 
would not effect the desired object. If, 
therefore, the evils of overcrowded and de- 
layed justice cannot in this manner be 
obviated, resort must be had to the usual ex- 
pedients, commissioners, intermediate ap- 
pellate courts, limitations of the right to ap- 
peal, as to subject and amount involved, and 
more stringent rules of practice and in- 
creased judicial force. In many of the 
States these methods have been tried and we 
must say, so far as our observation extends, 
with very indifferent success. The relief, 
not of overworked judges, for we do not be- 
lieve that they hurt themselves very severely, 
but of overcrowded dockets, yet remains a 
problem well worthy of the serious consid- 
eration of judiciary committees and of states- 
men generally. 


NOTES OF RECENT DECISIONS. 


OFFICERS—STATE OFFICERS—TITLE TO OFr- 
FICE —Equity—InyuncTION—Ex Post Facto 
Law. — On January 9, 1888, the Supreme 
Court of the United States decided a case! of 
much interest involving the jurisdiction of 
federal courts and their power to interfere 
with the title to State offices, and the pro- 
cedure to try such title. 

The facts of the case were that proceed- 
ings were taken by the mayor and council of 
Lincoln, Nebraska, to remove from office Al- 
bert L. Parsons, police judge of that city. 
Parsons filed a bill in the United States Cir- 
cuit Court for the district of Nebraska, pray- 
ing that the mayor and council be enjoined 
from further proceeding in the matter of his 
removal. A _ preliminary injunction was 
granted which was disobeyed, and after a trial 
Parsons was removed. The mayor and sev- 
eral members of the council were thereupon 
attached for contempt, and after a hearing 
the circuit court imposed fines upon them, 
and upon default of payment committed them 
to prison. A writ of habeas corpus was sued 
out, and thus the case came before the Su- 

1 In re Sawyer, 25 The Reporter, 225. 





preme Court of the United States. Mr. Jus- 
tice Gray delivered an elaborate opinion de- 
ciding that the Circuit Court of the United 
States, sitting as a court of equity, was utterly 
without jurisdiction of the subject, that the 
injunction it granted and all its subsequent 
proceedings were absolutely void, that courts 
of equity have no jurisdiction of any criminal 
matter or over the appointment and removal 
of State public officers. He says: ‘‘To as- 
sume such a jurisdiction, or to sustain a bill 
in equity to restrain or relieve against pro- 
ceedings for the punishment of offenses or 
for the removal of public officers, is to invade 
the domain of the courts of common law, or 
of the executive and administrative depart- 
ment of the government. Any jurisdiction 
over criminal matters that the English court 
of chancery ever had became obsolete long 
ago, except as incidental to its peculiar juris- 
diction for the protection of infants, or under 
its authority to issue writs of habeas corpus 
for the discharge of persons unlawfully im- 
prisoned,? From long before the declara- 
tion of independence, it has been settled in 
England that a bill to stay criminal proceed- 
ings is not within the jurisdiction of the court 
of chancery, whether those proceedings are 
by indictment or by summary process. Lord 


‘Chief Justice Holt, in declining, upon a mo- 


tion in the queen’s bench for an attachment 
against an attorney for professional miscon- 
duct, to make it a part of the rule to show 
cause that he should not move for an injunc- 
tion in chancery in the meantime, said: ‘Sure, 
chancery would not grant an injunction in a 
criminal matter under examination in this 
court ; and, if they did, this court would break 
it, and protect any that would proceed in 
contempt of it.’* Lord Chancellor Hard- 
wicke, while exercising the power of the court 
of chancery, incidental to the disposition of 
a case pending before it, of restraining a 
plaintiff who had, by his bill, submitted his 
rights to its determination, from proceeding 
as to the same matter before another tribunal, 
either by indictment or by action, asserted in 
in the strongest terms the want of any power 
or jurisdiction to entertain a bill for an in- 
junction to stay criminal proceedings; say- 


22 Hale, P. C. 147; Gee v. Pritchard, 2 Swanst. 402, 
413; 1 Spenc. on Eq. Jur. 689, 690; Attorney-General 
v. Insurance Co., 2 Johns. Ch. 371, 378. 

3 Holderstaffe v. Saunders, Holt, 136, 6 Mod. 16. 
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ing: ‘This court has not originally and 
strictly any restraining power over criminal 
prosecutions ;’ and, again: ‘This court has 
no jurisdiction to grant an injunction to stay 
proceedings on a mandamus nor to an indict- 
ment, nor to an information, nor to a writ of 
prohibition, that I know of.’ * The modern 
decisions in England, by eminent equity 
judges, voncur in holding that a court of 
chancery has no power to restrain criminal 
proceedings, unless they are instituted by a 
party to a suit already pending before it, and 
to try the same right that is in issue there.°® 
Mr. Justice Story, in his Commentaries on 
Equity Jurisprudence, affirms the same doc- 
tirne.“ And in the American courts, so far 
as we are informed, it has been strictly and 
uniformly upheld,-and has been applied alike 
whether the prosecutions or arrests sought to 
be restrained arose under statutes of the 
State, or under municipal ordinances.’ It is 
equally well settled that a court of equity has 
no jurisdiction over the appointment and re- 
moval of public officers, whether the power 
of removal is vested, as well as that of ap- 
pointment, in executive or administrative 
boards or officers, or is intrusted to a judicial 
tribunal. The jurisdiction to determine the 
title to a public office belongs exclusively to 
the courts of law, and is exercised either by 
‘certiorari error, or appeal, or by mandamus, 
prohibition quo warranto, or information in 
the nature of a writ of quo warranto, accord- 
ing to the circumstances of the case, and the 
mode of procedure, established by the com- 
mon law or by statute.’’ 

In New York,’ a like decision has been ren- 
dered. It has also been held in Pennsyl- 
vania,” that an injunction cannot be granted 


4 Mayor, etc. v. Pilkington, 2 Atk. 302, 9 Mod. 273; 
Montague v. Dudman, 2 Ves. Sr. 396, 398. 

5 Attorney-General vy. Cleaver, 18 Ves. 211, 220; 
Turner v. Turner, 15 Jur. 218; Saull v. Browne, 10 
Ch. App. 64; Kerr v. Preston, 6 Ch. Div. 463. 

6 2 Story on Eq. Jur. § 893. 

7 West v. Mayor, etc., 10 Paige, 5389; Davis v. Amer- 
ican Soc., 75 N. Y. 362; Tyler v. Hamersley, 44 Conn. 
419, 422; Stuart v. Board Sup’rs, 83 Ill. 341; Devron v. 
First Municipality, 4 La. Ann. 11; Levy v. Shreveport, 
27 Ib. 620; Moses v. Mayor, etc.,52 Ala. 168; Gault v. 
Wallis, 53 Ga. 675; Phillips v. Mayor, etc., 61 Jb. 386; 
Cohen v. Goldsboro Com’rs, 77 N. C. 2; Oil Co. v. Lit- 
tle Rock, 39 Ark. 412; Spinck v. Frances, 19 Fed. Rep. 
670, and 20 Jb. 567; Suess v. Noble, 31 Jb. 855. 

8 Tapen v. Gray, 7 Hill, 259. See, also, s. c., 9 Paige, 
507, 509, 512; s. c., 3 Edw. Ch. 450. 

9 Hagner v. Heyberger, 7 Watts & S. 104; Updegraff 
v. Crans, 42 Pa. St. 103. 





to restrain an officer from exercising an office 
which he has vacated. There are like rulings 
in Iowa,” in Illinois," and similar decisions 
have been made in Alabama.” The proced- 
ure for the removal of officers in Nebraska is 
prescribed by statute, and is judicial in its 
nature, to the extent of being reviewable ” by 
the superior courts. The court further held 
that the United States Circuit Court, sitting 
as acourt of equity, had no jurisdiction of the 
matter, on the ground that the action of the 
city council of Lincoln violated, as was al- 
leged, the fifth and sixth amendments of the 
constitution of the United States; ' nor had 
it such jurisdiction, on the ground that the 
amended ordinance in question was an ex 
post facto law, because it held that the pro- 
vision of the constitution relative to ex post 
facto laws concerned only criminal prosecu- 
tions,” and the whole proceedings against 
Parsons was of a civil nature. 


10 Cochran vy. McCleary, 22 Iowa, 75. 

11 Delahanty v. Warner, 75 Ill. 185; Sheridan vy. Col- 
vin, 78 Ill. 237; Dickey v. Reed, 78 Ill. 261; Harris v. 
Schryock, 82 Ill. 119. 

22 Beebe v. Robinson, 52 Ala. 66; Moulton v. Reid, 54 
Ala. 320. 

13 State v. Sheldon, 10 Neb. 452-456; Minkler v. State, 
14 Neb. 181; State v. Meeker, 19 Neb. 444-448. 

14 Spies v. Illinois, 123 U. 8. 131. 

15 Chalder v. Bull, 3 Dall, 386. 


PRESENTMENT AND ACCEPTANCE 
OF CHECKS. 


Presentment.—Checks have been classed 
generally with inland bills of exchange, 
though differing in some respects from the 
latter,’ and have been held not binding on 
the drawee’ until there has been a presenta- 
tion and acceptance by the bank in some 
form.® It is the settled law that the holder 
or payee of a bank check must present it to 
the drawee for payment within a reasonable 


1 See, on resemblances and differences, Harrison v. 
Wright, 100 Ind. 515; s. c., 50 Am. Rep. 805; Griffin v. 
Kemp, 46 Ind. 172; Henshaw v. Root, 60 Ind. 220; 
Purcell v. Allemong, 22 Gratt. 739; First Nat. Bank of 
Cincinnati v. Coats, 3 McCrary,9; Rosenthal v. Mastin 
Bank, 17 Blatchf. 318; Boone on Corp., § 224; Newmark 
on Bank Deposits, § 203. 

22 Rand. Com. Paper, § 568, citing 1 Parsons Notes 
& Bills, 71, and Martin v. Bailey, 4 Am. L. Reg. 632. 

3 Creyeling v. Bloomsbury Nat. Bank, 46 N. J. L. 455; 
s. c., 50 Am. Rep. 417. Need of averment of demand 
and notice: Schultz v. Depuy, 3 Abb. Pr. 252. See 
Dowling v. Hunt (Arizona), 7 Pac. Rep. 496. 
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time, and if he fails to do this, and the bank 
upon which the check is drawn becomes in- 
solvent in the meantime, the drawee is re- 
lieved from liability, at least pro tanto, and 
the loss must fall upon the holder.* 

If a check is unpaid on presentation, the 
holder has his remedy against the maker or 
indorser, and the maker has his against the 
bank for damages sustained to his credit, or 
otherwise, by the illegal refusal to pay his 
check when drawn against funds remaining 
in the bank.° 

But the holder of a check, in order to re- 
cever against the drawer, must prove the 
presentment and notice of non-payment, or 
some legal excuse for the absence thereof.® 
It is the general rule in respect to checks, 
however, that the holder has no recourse up- 
on the drawer until the check has been pre- 
sented to the bank and payment refused, 
and such presentment and refusal are essential 
preliminaries to an action against him.’ And 
the same rules which are established in rela- 
tion to the necessity of presentment and 
notice, in order to charge the drawer and 
indorser of bills of exchange in general, apply 
as well to checks.® Indeed, the fact that the 


4 Security Co. v. Ball, 107 Ind. 165; s. c., 21 Cent. L. 
J. 319; s. c.,1 N. E. Rep. 567. In case of such delay 
as would have this effect, the loss from which the 
drawee would be relieved would be the actual loss 
suffered by the failure of the bank: Jbid. Andifthat 
loss shonld be the entire amount on deposit, the 
drawee would be relieved entirely from liability upon 
the check; while, if the bank should pay, or be able to 
pay one-half or any part of the amount on deposit to 
meet the check, the exoneration of the drawer would 
be proportionately less: See Griffin v. Kemp, 46 Ind. 
176; Henshaw v. Root, 60 Ind. 220. But this principle 
of law could not be made available where it is merely 
averred that the bank suspended payment, but not 
that the depositors suffered any loss thereby, even if it 
would apply where the check was held by the drawer 
pending the completion of a contract, and never passed 
into the hands of the payee, so that it could not be 
presented by him for payment: Security Co. v. Bail, 
just cited. Consult, further, Newmark on Bank 
Deposits, §§ 212-213. 

5 Creveling v. Bloomsbury Nat. Bank, 46 N. J. L. 255; 
s. c.,50 Am. Rep. 417. See also Viets v. Union Nat. 
Bank, 101 N. Y. 563; s. c.,5 N. E. Rep. 457; Newmark 
on Bank Deposits, § 217. 

6 Mechanics’, etc. Ins. Co. v. Coons, 35 La. Ann. 364. 

7 Compton y. Gilman, 19 W. Va. 312; s. c., 42 Am. 
Rep. 776, 779; 2 Danl. Neg. Instr. (3d ed.) § 1586. 

8See according to writer just cited Purcell 
v. Allemong, 22 Gratt. 742; Cruger v. Arm- 
strong, 3 Johns. Cas. 79; Conroy v. Warren, 3 Johns. 
Cas. 259; Franklin v. Vanderpool, 1 Hall, 80; Murray 
v. Judah, 6 Cowen, 484; Merchants’ Bank v. Spicer, 6 
Wend. 445; Harker v. Anderson, 21 Wend. 372; 
Conkling v. Gandall, 1 Keyes, 228; Middletown Bank 








check is to be drawn against deposited funds 
makes it of even greater importance than in 
the case of a bill, that a check should be 
presented, and that the drawer should be 
notified of non-payment in order that he may 
speedily inquire into the causes of refusal, 
and be placed in a position to secure his 
funds which were deposited in the bank.® 

If one party sues another and garnishees 
the bank wherein the latter has funds, the 
rights of the former have been held, upon a 
preference between conflicting views con- 
cerning the effect of a check, paramount to 
those of one to whom, before suit is brought, 
the latter gave a check which was not pre- 
sented at the bank until after service of the 
garnishee process." 

Time for Making Presentment.—Where the 
payee to whom the check is delivered by the 
drawer receives it in the same place where 
the bank on which it is drawn is located, he 
may preserve recourse against the drawer by 
presenting it for payment at any time before 
the close of banking hours on the next day, 
and if, in the meantime, the bank fails, the 
loss will be the drawers." But in a case 
where the bank and the payee are in different 
places, the presentation must be made within 
a reasonable time, taking all the circum- 
stances in consideration; and when no more 
time is taken than is fairly required in the 
usual and ordinary courses of business, special 
inconvenience and special circumstances con- 


v. Morris, 28 Barb. 616; Judd v. Smith, 3 Hun, 190; 
Levy v. Peters, 9 Serg. & R. 125; Edwards v. Moses, 2 
Nott & McCord, 4383; Daniel v. Kyle, 5 Ga. 245; 
Humpbreys v. Bicknell, 2 Litt. 298; Ford v. McClung, 
5 W. Va. 156; Pollard v. Bowers, 57 Ind. 234; Clark v. 
Bank, 2 McArthur, 249; Farwell v. Curtis, 7 Biss, 160; 
Sherman vy. Comstock, 2 McLean, 10; Edwards on 
Bills, 396. 

® Purcell v. Allemong, 22 Gratt. 742; Eichelberger v. 
Finley, Harr. & J. 381; Moody v. Murk, 43 Miss. 210; 
Pack v. Thomas, 13 Smedes & M. 11;°*Franklin v. 
Vanderpool, 1 Hall, 78; Foster vy. Paulk, 41 Me. 425; 
True v. Thomas, 16 Me. 36; Merchants’ Bank v. State 
Bank, 10 Wall. 657; Matter of Brown, 2 Story, 502; 
Hoyt v. Seeley, 18 Conn. 353; Linville v. Welch, 29 
Miss. 203; Humphreys v. Bicknell, 2 Litt. 296; Case v. 
Morris, 31 Pa. St. 100; 2 Parsons Notes & Bills, 71; 2 
Danl. Neg. Instr., § 1586, so citing these authorities 
and further discussing presentment and protest of 
checks in §§ 1587-1600. The text is also quoted in 
Compton v. Gilman, 19 W. Va. 312; s. c., 42 Am. Rep. 
776, 779, which cites in further support, Harker v. 
Anderson, 21 Wend. 372; Cox v. Boone, 8 W. Va. 12; 
S. C., 23 Am. Rep. 627. 

1 Imboden Vv. Perrie, 13 Lea, 504, 505. 

ll Wear v. Lee, 87 Mo. 358; citing 2 Danl. Neg. 
Instr., §§ 1590, 1591; 2 Parsons Notes & Bills, 73; Story 
on Bills, § 471. 








XUM 











XUM 


VoL. 26. 


THE CENTRAL LAW JOURNAL. 341 








sidered, the holder, in case of failure of the 
bank upon which the check is drawn before 
presentation, should not be held to suffer the 
loss.” Accordingly, it has recently been 
held that delay in presenting a check for pay- 
ment was not such as would released the debt 
for which it was given, where a check for a 
small sum was given late in the afternoon at 
a lumber camp twenty miles from the place 
where the bank was, to a merchant whose 
place of business was twenty-seven miles by 
rail in another direction, and who had to be 
there on the following day, which was 
Saturday, but who, on Monday morning, left 
the check at a local bank for collection, and 
next day was informed that the check had 
been presented and refused, as the other 
bank had failed on Monday morning.” Yet 
it may be regarded as now settled, that the 
drawer of a check is not relieved simply by 
the failure to present the check at the bank 
promptly, but he must show that by such 
failure he was injured or suffered loss.” 
Hence, where it was not pretended that the 
failure to present a check occasioned any loss 
or damage to the drawer, it was 
held that delay in the presentation 
of the check did not, in _ itself, dis- 
charge him; and that though it raised a strong 
presumption that in some way the amount 
‘originally due by that check was satisfied, 
which presumption would be conclusive under 
ordinary circumstances, yet it was overcome 
by such facts as a letter proposing to give 12 
per cent. for the use of the money and an 
exchange of checks, the very nature of which 
transaction constituted a valid excuse for not 
presenting the check for payment, and 


12 Freiberg v. Cody, 55 Mich. 108, 110, 111, citing 
Pheenix Ins. Co. v. Allen, 11 Mich. 501; Nutting v. 
Busker, 48 Mich. 241. These cases, however, relate to 
drafts, though discussing the subject as applicable to 
negotiable instruments in general. 

13 Freiberg v. Cody, 48 Mich. 108, 110,111. Soit has 
been held that the retention of a check for two or 
three days without presenting it, does not necessarily 
put one, then taking it for a valid consideration, on 
inquiry concerning its original consideration: Laber 
v. Steppacher, 103 Pa. St. 81, 83; citing Walker v. 
Geisse, 4 Wheat. 256. 

14 See 2 Parsons Notes & Bills, 74; Cox v. Boone, 8 
W. Va. 510; s. c., 23 Am. Rep. 627; Bell v. Alexander, 
21 Gratt. 1; 2 Danl. Neg. Instr., § 1587. 

15 Compton v. Gilman, 19 W. Va. 312; s.c., 42 Am. 
Rep. 776, 779, 780. See to like effect, Cogswell v. Bank, 
59 N. H. 43, 45, citing also Edwards on Bills, 396, and 
Byles on Bills, 14. 





accounted for the delay.’® 

Waiver of Delay in Presentation.—While it 
is settled that a check should be presented 
promptly to the bank for payment, as other- 
wise the drawer will not be responsible and 
no action can be maintained against him upon 
the check, it is equally well settled that the 
necessity for such presentment may be waived 
by the representations and conduct of the 
drawer ;'" and though it has been held that, 
unless a check is promptly presented for pay- 
ment at the bank, the drawer is discharged 
from liability whether any injury has been 
sustained by reason of the failure to present 
or not.!® 

Acceptance.—A bank is not liable, accord- 
ing to the apparent weight of authority, to 
an action upon a check drawn upon it by a 
depositor, unless it has accepted it, and 
acceptance is a question of fact.” Checks 
being payable on demand, such acceptance 
may be by payment, or by credit given to 


‘the holder, and charge against the drawer, or 


by certification.“ Nor are the last two named 
modes the only modes of acceptance which 
would bind the bank by a legal obligation to 
the holder, but this effect may be produced 
by an express acceptance in words, or by a 
retention of the check,.as for an indefinite 
period, or even for one” day, and a positive 
promise to pay it.” Soit has been held that 
an acceptance of a check might be implied 


16 Compton vy. Gilman, 19 W. Va. 312; s. c., 42 Am. 
Rep. 776, 780. 

17 Compton v. Hill, 19 W. Va. 312; s. c., 42 Am. Rep. 
776, 779. What representations and conduct are sufli- 
cient to dispense with the prompt presentation of the 
check, are matters of fact to be determined under the 
circumstances of each case: Jbid. Citing 2 Parsons 
Notes & Bills, 71, 72; Devendorf v. West Virginia Oil 
Co., 17 W. Va. 174; Commercial Bank v. Hughes, 17 
Wend. 94; Franklin vy. Vanderpool, 1 Hall, 78; Cox v. 
Boone, 8 W. Va. 510; s. c., 23 Am. Rep. 627. 

18 See Harker v. Anderson, 21 Wend. 372; 2 Parsons 
Notes & Bills, 74; Ford v. McClung, 5 W. Va. 156. 

19 See Creveling v. Bloomsbury Nat. Bank, 46 N. J. 
L. 455; s.c.,50 Am. Rep. 417. Apparent weight of 
authority: See Harrison vy. Wright, 100 Ind. 515; 
s. c.,50 Am. Rep. 805; Newmark on Bank Deposits, 
§ 211. Action on unaccepted check: Dickinson v. 
Coates, 79 Mo. 250; s.c.,49 Am. Rep. 228; s. c., 18 
Cent. L. J. 71, 78, with note. 

20 Northumberland Bank v. McMichael, 106 Pa. St. 
460; s. C.,51 Am. Rep. 529. 

21 Creveling v. Bloomsbury Nat. Bank, 46 N. J. L. 
255; s. c.,50 Am. Rep. 417. 

22 See Kilsby v. Williams, 5 Barn. & Ald. 815; Boyd 
v. Emerson, 2 Ad. & El. 184. 

23 Northumberland Bank v. McMichael, 106 Pa. St. 
460; s.c., 51 Am. Rep. 529; distinguishing Bank v. 
Millard, 10 Wall. 152. 
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from the circumstances, that in settling the 
drawer’s account, the drawee retained an 
amount sufficient to meet the outstanding 
check drawn in favor of the plaintiff.“ The 
fact that a check has been paid on a forged 
indorsement, does not prevent the payee from 
. accepting it, and bringing suit precisely as 
though there had been no indorsement and 
payment.” 

Dishonor.—A bank is liable in temperate 
damages to a customer for wrongful dishonor 
of his check without special damages; * but 
a banker is not liable for the dishonor of a 
check where the amount thereof is left blank 
in the body of the instrument,” or where the 
depositor of the check knew that he had not 
funds sufficient to pay it.“ The giving of a 
check on a bank transfers at once the amount 
of funds called for by the check from the 
drawer to the drawee, when the drawer has 
funds at the bank,” and if the bank refuses 
to pay from any cause the drawer is entitled 
to notice, so he may inquire into the cause of 
such refusal.” Ina suit by the payee of a 
check against the drawer, oral evidence of 
presentment and dishonor is admissible, but 
it must be certain and exact.” 


24 Saylor v. Bushong, 100 Pa. St. 23; s. c., 45 Am. 
Rep. 353. Consult, further, Newmark on Bank 
Deposits, § 214. : 

% Indiana Bank v. Holtsclaw, 98 Ind. 85, 87, 88. 

26 Birchall v. Third Nat. Bank, 19 Cent. L. J. 390, 
with extended note, 391. 

27 Hulls v. The Commercial Bank, 19 Cent. L. J. 254. 

28 St. Louis, etc. Bottling Co. v. Coiorado Nat. Bank, 
8 Colo. 70; s. c.,5 Pac. Rep. 800. Payment in worthless 
check: Commonwealth v. Devlin, 141 Mass. 423; 
s. c., 6 N. E. Rep. 64. Distinguishing Haskins v. 
Warren, 115 Mass. 514, and citing Bussey v. Barnett, 
9 Mees. & W. 312. See Newmark on Bank Deposits, § 
215. 

29 Dowling v. Hunt (Arizona), 7 Pac. Rep. 496. 

% Dowling v. Hunt, just cited. Treasurer of bank 
known by him to be insolvent, and not indebted to him 
on a settlement of account, not in condition to be in- 
jured by failure to receive notes of dishonor: Warrens- 
burg, etc. Assn. v. Zall, 83 Mo. 94; noted, 20 Cent. L. 
J. 36. See Newmark on Bank Deposits, § 216. 

31 Mechanics’, etc. Ins. Co. v. Coons, 36 La. Ann. 271, 
272. 








PAROL CONTRACT FOR SALE OF LAND — 
STATUTE OF FRAUDS—EVIDENCE—CONSID- 
ERATION — BOUNDARIES — ADVERSE POS- 
SESSION—DAMAGES—RESCISSION. 





BRINSER V. ANDERSON. 





Supreme Court of Pennsylvania, January 3, 1888. 


1. To establish a parol contract for the sale of land 
and take it out of the statute of frauds, the existence 
of the contract and its terms must be shown by full, 
complete and satisfactory, and indubitable proof. The 
evidency must define the boundaries and fix the con- 
sideration; exclusive and notorious possession must 
have been taken under it, and continuously main- 
tained; and the contract must have been so far in part 
performed that compensation in damages would be 
inadequate and rescission inequitable and unjust. 


2. When one is in possession of real estate claiming 
under a paro] contract of sale and also under a lease, 
a purchaser of the land, who has no knowledge of the 
lease, is chargeble with notice of any equities that the 
person in possession may have. 


3. If the purchaser had knowledge of the lease of 
the person in possession and no other circumstances 
to put him on inquiry, as to the rights and equities in 
possession, he might be regarded as an innocent pur- 
chaser. 


4. In ejectment plaintiff, claiming under a parol 
contract entered into with one of the heirs of a num- 
ber, must, to maintain his title, shgw the authority of 
the heir act for the others. 


CLARK, J., delivered the opinion of the cour: 

It is agreed that John Snyder owned, and died 
seized of, the premises in dispute. Both parties 
rely on this common svurce of title. The plaint- 
iffs, on the one hand, are the heirs at law of John 
Anderson, deceased; who, they allege, in his life- 
time, in the year 1857, purchased the premises 
under a parol contract from the heirs of John 
Snyder, then deceased; and their claim is that 
this parol contract has been so far in part executed 
as to render it unjust amd inequitable to rescind 
the same. The defendant, on the other hand, 
claims under a regularly executed conveyance 
from the heirs of Snyder to J. Hoffman Hershey, 
dated twenty-second November, 1858, and under 
deed from Hershey to him, dated August 19, 1884; 
he denies that any such parol sale was made; and 
that if it had been, the defendant purchased with- 
out notice of it; and, further, that if any such 
equitable right or title ever existed, it was subse- 
quently abandoned and nullified by an agreement 
to take the premises under a lease at a certain 
yearly rent. 

The first question arising in the case, therefore, 
is whether or not, if the evidence is believed, a 
parol contract has been established by sufficient 
proof, and enough shown to take the case out of 
the statute of frauds. This was a question of law 
for the court below, and is for our consideration 
here. Overmeyer v. Koernerf 81* Pa. St.517. To 
establish a parol contract for the sale of land, and 
take it out of the statute of frauds. the existence 
of the contract and'its terms must be shown by 
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full, complete, satisfactory and indubitable proof; 
the evidence must define the boundaries and fix 
the consideration ; exclusive and notorious posses- 
sion must have been taken under it, and contin- 
uously maintained; and the contract must have 
been so far in part performed that compensation 
in damages would be inadequate, and rescission 
inequitable and unjust. Hart v. Carroll, 85 Pa. 
St. 508. In Jamison v. Dimock, 95 Pa. St. 52, it 
was held, however, that in the case of a parol sale 
for a money consideration, fully paid according 
to the contract, where the possession was taken 
and continuously held in pursuance thereof, it is 
not essential that the improvements should be such 
as could not be compensated in damages; that 
the equities of the vendee might rest upon other 
equally available grounds. 


In the case at bar, the parol agreement is alleged 
to have been made by Washington R. Snyder, one 
of the heirs, in his own behalf, and ‘‘represent- 
ing” the remaining heirs of John Snyder, de- 
ceased. Who the remaining heirs were does not 
distinctly appear in the proofs. The defendants 
read in evidence the deed to J. Howell Hershey, 
purporting to be from the heirs and legal repre- 
sentatives of John Snyder, deceased; and, from 
the note made of it in the evidence, it would seem 
that he left at least four children and heirs, viz.: 
Washington R. Snyder, Maria, intermarried with 
Christian Fisher, Sarah, intermarried with John 
Winnagle, and Catherine, intermarried with one 
Snavely. Whether or not there were any others 
does not appear. 


lt is undoubtedly true that there was a contract 
for the sale of this lot by Washington R. Snyder 


* to John Anderson, made in the year 1857. The 


receipt, dated twenty-second October, 1857, taken 
with the other evidence in the case, is full and 
complete on this point. The terms of the con- 
tract are, we think, sufficiently shown. The lot 
is described as ‘‘No. 258 in the Borough of Middle- 
town;’’ which may be regarded, perhaps, as a 
proper designation of the boundaries. The con- 
sideration was $300, a considerable part of which, 
if not all, was shown to have been paid. Posses- 
sion was taken immediately after, and in pursuance 
of the purchase, and a dwelling-house was erected 
upon it. The possession was open and notorious, 
and was continuously maintained for many years, 
and until legal proceedings were instituted to test 
the title. But how, and by what authority, did 
Washington R. Snyder represent his sisters in the 
sale? Was he their attorney in fact, regularly 
constituted, or was he their agent by parol merely? 
He might, perhaps, enter into a parol contract in 
respect to his own interest; but could he without 
authority bind his sisters? They were not present; 
they do not appear to have participated in the 
sale or to have approved it after it was made. It 
does not appear that they received any portion 
of the purchase money, or, indeed, that they ever 
knew any such contract was made, at least until 
after their conveyance to Hershey. We are notto 
presume that Washington R. Snyder had power 





to sell his sisters’ shares simply because he 
assumed to have it; and, if he had not the power, 
his contract to that effect was of no validity what- 
ever as to them; it was just as if it had never been 
made, and there is not the slightest proof that 
any such powers existed. 


The transaction in question occurred nearly 
thirty years ago, during nearly all of which time 
the plaintiffs had been in possession under claim 
of title. It cannot be expected, perhaps, after 
this great lapse of time, that the proof should be 
as precise as if it related to a recent occurrence; 
but a person purchasing real property knows, or 
ought to know, that the law requires the evidence 
of his title to be in writing. The burden of proof 
is therefore upon him. ‘The delay, as in this case, 
is frequently his own fault; and this stringent 
but salutary rule of evidence will not generally be 
relaxed in his favor. It was incumbent, there- 
fore, upon the plaintiffs not only to establish the 
existence of a contract made by Washington R. 
Snyder, and the terms of that contract, but also 
his authority for making the same. But, assum- 
ing that on the re-trial of this case proof may be 
made of the authority of Washington B. Snyder 
to represent his sisters in the sale, we come next 
to consider the question as to the effect of the 
written agreement made between Hershey and 
Anderson on the 30th of December, 1875: 


‘“Phis agreement, made the 30th day of Decem- 
ber, A. D. 1875, between J. Hoffman Hershey, of 
West Hempfield township, Lancaster county, and 
State of Pennsylvania, of the one part, and John 
Anderson, of Middletown, Dauphin county, of the 
other part, witnesseth, that the said J. Hoffman 
Hershey doth lease and let unto the said John 
Anderson all that certain house, out-buildings, 
and lot of ground numbered 258, being a corner 
lot and fronting on Market street, and now in the 
occupancy of said John Anderson, situate in the 
borough of Middletown, in the county of 
Dauphin, to have and to hold the said premises, 
monthly, if the said John Anderson shall prove 
himself satisfactory to the said J. Hoffman Her- 
shey, and if not, the said J. Hoffman Hershey 
hereby reserves the right to remove the said John 
Anderson and family, with his goods, from the 
house and premises, as a tenant at will, at any 
time during said term. The said John Anderson 
hereby promising and agreeing to pay as rent, 
for each month, in advance, the sum of $2, com- 
mencing on April 1, A. D. 1876, upon the condi- 
tions aforesaid, and also pay all taxes assessed on 
said property during the occupancy of the same. 
The said John Anderson agrees also to do such 
labor or work (at the customary wages) as the 
said J. Hoffman Hershey shall direct him to do. 
He shall suffer no damages to be done whilst oc- 
cupying said premises, nor do any himself, but 
agreeing peaceably, at any time, as hereinbefore 
reserved, to yield up the premises to the said J. 
Hoffman Hershey, or his agent, etc. 


‘*In witness whereof we have hereunto set our 
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hands and seals the day and year aforesaid. 
“J. HOFFMAN HERSHEY. [L. 8.] 
“JOHN ANDERSON.”’ [L. s.] 


It is contended on the part of the defendant 
that this writing was an abandonment of any 
equity Anderson may have acquired under the 
parol purchase alleged; and that he and his heirs 
are thereby estopped from claiming any title to 
the lot. The lease was, undoubtedly, evidence of 
abandonment; and was, with all the other evi- 
dence in the case, for the consideration of the 
jury ; but it cannot be set up as an estoppel. Her- 
shey was the holder of the legal title. Anderson 
had for eighteen years made default in the pay- 
ment of the purchase money; and it wa3 Her- 
shey’s clear right, by an equitable ejectment at 
any time, to rescind the contract and recover the 
possession. But he might contract, in the form 
of a lease or otherwise, with the ‘defaulting 
vendee, for the continuance of his possession for 
tixed periods of time, on terms agreed upon, the 
rent to be applied to the interest or principal of 
the purchase money. Abandonment includes both 
the intention to abandon and the external act by 
which that intention is carried into effect. In- 
tent is the essence of the act; and therefore the 
facts are in each particular case for the jury. 
Clemmen’s Lessee v. Gotshall, 4 Yeates, 330; 
Atchison v. MeCullock, 5 Wall. 13; Heath vy. Bid- 
dle, 9 Pa. St. 273; Kunkel v. Wolfensberger, 6 
Watts. 126. Very similar to this is the case last 
cited. There the owner of the equity of redemp- 
tion executed a lease of the mortgaged premises 
to the mortgagee, covenanting to pay to him an 
annual rent of $24, together with the taxes and 
repairs. It was argued in that case, as it is in 
this, on the one hand, that the acceptance of the 
lease was a relinquishment of the equity; on the 
other hand, it was contended that the lease was 
only a mode adapted for securing the possession 
for a definite time, and providing for the interest 
in the form of rent, and that whether it was or 
was not was for the jury. Chief Justice Gibson, 
delivering the opinion of the court, said: ‘The 
only original thing in the cause, and it is not of 
difficult solution, is the effect of the lease from 
one of the defendants to the grantor, under whose 
title the plaintiff claims, which is said to be a de- 
cisive circumstance, either to rebut the alleged 
mortgage originally, or to dissolve the relation 
created by it, if it ever existed; and that is a mat- 
ter of law for the court. But why should the re- 
lation of landlord and tenant be thought incon- 
sistent with that of mortgagor and mortgagee? 
Without it, a mortgagor is an occupant liable to 
be turned out at a moment’s warning; and it is 
hard to imagine why a stipulation for a certain 
term, at a rent equivalent to the interest, may 
not be reconciled to the intention of the princi- 
pal contract.”’ 

If a lease under such circumstances was not in- 
consistent with the relation between mortgagor 
and mortgagee, we cannot see how it could be 
supposed to be inconsistent, under like circum- 





stances, with the relation of vendor and vendee. 
We think the court was right, therefore, in sub- 
mitting to the jury “‘whether Hershey took the 
deed from Snyder in the interest of Anderson, 
and to enable Anderson, by paying the $150 on 
the footing of the lease, to obtain title to the lot.” 
“Tf Anderson in making this lease,’’ says the 
learned court, ‘‘and Hershey in taking the lease, 
did not intend that Anderson was acknowledging 
that he had no title to the property, but it was 
for the purpose of carrying out that arrangement, 
and of securing the payment of the $150, the 
giving of the lease would not, as a pure matter of 
law, prevent Anderson or his heirs from setting 
up a claim of title; and we leave to you to de- 
termine what his intention was, from all the facts 
in the case, in the giving of the lease.’’ There 
was evidence in the cause from which the jury 
might well find that Anderson did not intend, by 
the execution of the lease, to abandon his title. 
He seems to have regarded the deed to Hershey 
as collateral security for the $150 which Hershey 
advanced in discharge of the purchase money; 
and Hershey himself, if the testimony of George 
Anderson and Amanda Harley is believed, re- 
garded the $150 as a loan to Anderson for the 
purpose stated. Upon the evidence of these wit- 
nesses, although there was certainly much coun- 
tervailing proof, the court could not do otherwise 
than submit the question to the jury. 


But it is said that Brinser was a bona jide pur- 
chaser, without notice of any equity in Anderson; 
and therefore his title is not affected by it. This 
would seem to be true, unless, by the possession 
of Anderson, Brinser was put upon inquiry as to 
the title under which the possession was main- 
tained. Anderson was, at the time, in possession 
under the terms of the paper which has been de- 
nominated a “‘lease;’’ and if Brinser had actual 
knowledge of the lease, and had no knowledge of 
the facts relating to its execution, it is probable, 
under the raling of this court, in Leach v. Ans- 
bacher, 55 Pa. St. 85, he might be regarded as an 
innocent purchaser. ‘Nothing in the transac- 
tion,’’ says Mr. Justice Thompson, in the case last 
cited, ‘“‘gave the least sign to put the purchaser 
upon inquiry. The possession will, it is admitted; 
but when the party is in possession under a lease, 
that knowledge of the lease dispenses with the 
inquiry of how the possession is held. That 
knowledge the agent had, and of the very terms 
of the lease. That was enough for him. He was 
not bound to inquire of the tenant in possession 
if the lease was fair or fraudulent, or whether 
there was a trust notwithstanding.”’ Sedg. Vend. 
339; Hood v. Fahnestock, 1 Pa. St. 474. But 
there is not the slightest evidence in this case that 
Brinser knew of the lease; and we are not to as- 
sume a fact that has not been proved. If he had 
no knowledge of the lease, then plainly the pos- 
session put him upon inquiry as to the ground of 
that possession; and he is chargeable, con- 
structively, with the knowledge of every fact 
which due and proper inquiry would have 
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brought to light. Leonard’s Appeal, 94 Pa. St. 
168. The possession of Anderson was notice of 
the title under which that possession was main- 
tained. 

Judgment reversed, and a venire facias de novo 
awarded. 


Nore.—There are several important questions de- 
cided and commented on in the principal case, among 
the first of which is, what must be shown in a parol 
contract for the sale of land that will take it out of the 
statute.of frauds. The statute of frauds, as its name 
would indicate, was passed for the purpose of pre- 
venting, not aiding, fraud; and the courts have at all 
times construed it with that object and purpose in 
view. 

Thus, the doctrine was settled at an early day in 
England and has veen fully adopted in nearly all of 
the American States, that a verbal contract for the 
sale or leasing of land, if part performed by the party 
seeking the remedy, may be specifically enforced by 
courts of equity, notwithstanding the statute of 
frauds.! The ground is equitable fraud; not an ante- 
cedent fraud in entering into the contract, but a 
fraud inhering in the consequence of setting up the 
Statute as a defense. If the defendant knowingly 
permits the plaintiff to do acts in part performance of 
the verbal agreement, acts done in reliance on the 
agreement, which change the relations of the parties 
and prevent a restoration to their former condition, it 
would be a virtual fraud for the defendant to inter- 
pose the statute as a defense and thus to secure for 
himself the benefit of the acts of part performance 
while the plaintiff would be left, not only without 
adequate remedy at law, but liable as a trespasser.? 

The acts of part performance, therefore, must be 
done in pursuance of the contract, and must alter the 
relations of the parties. The most important acts 
which constitute a sufficient part performance, are 

‘actual possession, permanent and valuable improve- 
ments, and these two combined.? The important acts 
which do constitute a sufficient part performance are 
actual, open possession of the land, or permanent and 


1 Barnes v. Boston R. Co., 130 Mass. 338; Sherman v. 
Scott, 27 Hun, 331; Wharton vy. Stoutenburgh, 35 N. J. Eq. 
266; Jamison v. Dimock, 95 Pa. St. 52; Lamb v. Hinman, 
46 Mich. 112; Judy v. Gilbert, 77 Ind. 96; Hibbur v. Aylott, 
52 Tex. 530; Hanlon v. Wilson, 10 Neb. 138; Manley v. 
Howlett, 55 Cal. 94; Littlefield v. Littlefield, 51 Wis. 23; 
Wallace v. Rappleye, 103 Ill. 229; Hiatt v. Williams, 72 
Mo, 214; Armes v. Bigelow, 3 McArth. 442; Grant v. Ram- 
sey, 7 Ohio St. 157; Gregg v. Hamilton, 12 Kan. 333; Ford 
v. Finney, 35 Ga. 258; Cole v. Cole, 41 Md. 301; Lowry v. 
Buffington, 6 W. Va. 249; Freeman yv. Freeman, 43 N. Y. 
34; Hall v. Whittier, 10 R. I. 585; Eaton v. Whittaker, 18 
Conn. 222; Tilton v. Tilton, 9 N. H. 385. 

2 See 3 Pom. Eq. 456, n; 2 Id. §§ 864-867. 

8 Possession: See Anderson v. Simpson, 21 Iowa, 399; 
White v. Watkins, 23 Mo. 423; Catlett v. Bacon, 33 Miss. 
269; Danforth v. Laney, 28 Ala. 274; Reed v. Reed, 12 Pa. 
St. 117; Malins v. Brown, 4 N. Y. 403; Gregory v. Trig- 
hall, 18 Ves. 328; Shillebeer v. Jarvis,8 DeG. M. & G. 79. 
Improvements: See Neale v. Neale,1 Wall. 1; Hoffman 
v. Fett, 39 Cal. 109; Poland v. O’Conner,1 Neb. 50; Ingle 
vy. Patterson, 36 Wis. 373; Sackett v. Spencer, 65 Pa. St. 
89; Wimberly v. Bryan, 55 Ga. 198; Cagger v. Lansing, 43 
N. Y. 550; Potter v. Jacobs, 111 Mass. 32; Miller v. Tobie, 
41 N. H. 84; Crook v. Corper, L. R. 6 Ch. 551; Wills v. 
Straddling, 3 Ves. 378. Special acts and services: See 
Edwards v. Estell, 48 Cal. 294; Crank v. Trumble, 66 Ill. 
482; Johnson v. Hubbell, 2 Stockt. Ch. 332; Twiss v. 
George, 33 Mich. 253; Vanebryne v. Vreeland, Beas. 142; 
Davison v. Davison, 2 Jd. 246; Rhodes v. Rhodes, 3 
Sandf. Ch. 279. 








valuable improvement made on the land. Acts done 
prior to the contract, or acts merely preparatory or 
ancillary to the agreement, such as delivery of abstract 
of title, measuring the land, drawing up deeds, etc., 
will not be sufficient. Previous possession will not 
take a parol conveyance out of the statute. Posses- 
sion must be taken in pursuance of the parol sale.‘ 

In Brown v. Hoag,’ it was said that the underlying 
principle upon which courts enforce oral agreements 
within the statute of frauds on the ground of part 
performance, is that when one of the parties has been 
induced to alter his situation, on the faith of the oral 
agreement, to such an extent that a refusal to enforce 
it would result, not merely in the denial of the rights 
which the agreement was intended to confer, but in 
the infliction of an unjust and unconscionably injury 
and loss upon him, the other party will be held es- 
toppel by force of the acts from setting up the statute. 
The acts constituting ‘“‘part performance’? must have 
been done in reliance upon and in pursuance of the 
oral agreement, and be related to and connected with 
it, but are not confined to doing what the contract 
stipulates; that is “part performance” strictly so- 
called. 

The Pennsylvania Supreme Court has in several 
cases decided in accordance with the principal case, 
that to take the case of a parol sule of land out of the 
statute of frauds, the vendee must also take actual, 
open, notorious, exclusive and continuous possession 
of the premises in pursuance of the contract; and 
when the whole purchase money has not been paid he 
must have made such improvement thereon as can- 
not reasonably be compensated in damages.6 And 
when an attempt is made to establish title to land, 
under a parol contract, proof thereof in all its essen- 
tials and in all its equities should be so plain and 
clear as to preclude doubt or hesitation as to the con- 
tract and the equities arising thereunder. Especially 
is this so where the part performance can be readily 
compensated in damages.’ And the owner of wild 
and uncultivated land is d din p ion so as 
to maintain trespass uniil an adverse possession is 
clearly made out. 

A mere oral license to construct a railway track over 
the land of another, as distinguished from an oral 
agreement of the sale of the right of way, cannot be 
enforced in equity, even after the expenditure of a 
large sum of money in constracting the road on the 
faith of it.8 

In Moss v. Culver,’ it was held that a mutual trans- 
fer of possession of lands, under a parol contract, 
which continues exclusive and undisturbed for nine- 
teen years, is a valid transfer of titles and is not within 
the statute of frauds. 

In Western Union Tel. Co. v. R. R. Co., it was held 
that where a written contract between a railway com- 
pany and a telegraph company, for the building and 
operating of a telegraph along the railway, was signed 
by the telegraph company and a copy of it was sent to 
the railway company which accepted it by letter of its 
agent, but did not sign it, and the telegraph company 
made large expenditures under the contract and for 





4 Birbeck v. Kelley (Penn., 1887), 9 Atl. Rep. 313. 

58. O. Minn., 1886; 29 N. W. Rep. 135. 

6 Miller v. Zofall, 6 Atl. Rep. 352; Hart v. Carroll, 85 Pa. 
St. 508; Ballard v. Ward, 89 Jd. 358; Ditrick v. Shearer, 95 
Id. 521. 

7 Miller v. Zufall, supra. 

8 St. Louis, etc. v. Wiggins Ferry Co., 122 Ill. 387; s. c., 
34 Am. Rep. 243. 

9 64 Pa. St. 414; s. C., 3 Am. Rep. 601. 

10 86 Ill, 244; S. C., 29 Am. Rep. 28. 
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more than a year both parties executed it, the contract 
was binding upon the railway company; was suffi- 
ciently signed, within the statute of frauds, and was 
taken out of the statute by part performance. 


Another very important question decided is what 
notice will be sufficient to prevent a purchaser from 
being bona fide. In the principal case it was held that 
if the purchaser knew of the lease under which the 
person in possession was holding his tenancy, he might 
rely upon the statements of the lease, and he might 
rely on the fact of the existence of the lease as show- 
ing that the person in possession was merely a tenant. 
If, however, he did not know of such a lease, the ex- 
istence of the same will be of no avail against a person 
in possession of the premises. The general rule is 
that a purchaser or incumbrancer of an estate who 
knows or is properly informed that it is in the posses- 
sion of a person other that the vendor or mortgagor 
with whom he is dealing, is thereby charged with a 
constructive notice of all the interests, rights, and 
equities which such possessor may have in the land. 
He is put upon an inquiry concerning the grounds and 
reasons of the stranger’s occupation, and is presumed 
to have knowledge of all he might have learned by 
means of an inquiry duly and reasonbly prosecuted. 
If he neglects to make inquiry, or to make it with due 
diligence, the presumption and notice of course re- 
main absolute.!2 The fact that a party has occupied 
and farmed a piece of ground for several years after 
the occupation of a former tenant who has since left 
the locality and remained away, is sufficient to put a 
would-be purchaser from the former occupant upon 
inquiry as to who can convey.’ Actual possession of 
a part, is legal possession of the whole of a tract cov- 
ered by the title under which the actual possession of 
a partis taken, and possession of the part will impart 
notice of the possessor’s title to the whole tract.4 


The possession of real estate by a husband and wife 
impart notice of the wife’s equities as against all not 
claiming under the husband. Open, notorious, and 
exclusive possession by a tenant is sufficient to put a 
purchaser upon inquiry as to his landlord’s title.J6 
When a party is in possession of the land at the time 
of the sale thereof, claiming to hold the same under a 


ll Anderson v. Shockley, 19 Cent. L. J. 172; Shriver v. 
Eckenrode, 11 Jd. 415. 

12 Taylor v. Stiffert, 2 Ves. 437-450; Holmes v. Powell, 8 
DeG. M. & G. 572-581; Penny v. Watts, 1 Macn. & G. 
150-165; Allen v. Anthony, 1 Meriv. 284; Hardy v. Reeves, 
5 Ves. 426; Daniels v. Davidson, 16 Ves. 249; Rogers v. 
Jones, 8 N. H. 264; Hull v. Noble, 40 Me. 459; Johnson v. 
Clark, 18 Kan. 157; School Dist. v. Taylor, 19 U.S. 164; 
Tankard vy. Tankard, 79 U. 8. 54; Strickland v. Kirk, 51 
Miss. 797; Noyes v. Hall, 7 Otto, 38; Moss v. Atkinson, 44 
Cal. 17; Russell v. Sweezy, 22 Mich. 235; Sears v. Munson, 
23 Iowa, 380; Phillips v. Costley, 40 Ala. 486; McKenzie v. 
Perrill, 15 Ohio St. 162; Glidewell v. Spaugh, 26 Ind. 319; 
Bank of Orleans v. Flagg, 3 Barb. Ch. 316; Diehl v. Page, 
3.N. J. Eq. 143; Wood v. Farmer,7 Watts, 382; Ringold 
v. Bryan, 3 Md. Ch, 488; Baynard v. Norris,5 Gill, 468; 
Webber v. Taylor, 2 Jones Eq. 9. 

18 Richards v. Snyder (Oreg., 1885), 6 Pac. Rep.186. See 
Deetjen v. Richter (Kan., 1885), 6 Pac. Rep. 595; Pearley 
v. McFadden (Cal., 1886), 10 Pac. Rep. 179; Taylor v. 
Cent. Pac. R. Co. (Cal., 1885), 8 Pac. Rep. 436. 

14 Watters v. Connelly, 59 Iowa, 217; Nolan v. Grant, 51 
Id. 519. 

4 Iowa Loan, etc. Co. v. King, 58 Iowa, 598. 

46 Burt v. Baldwin, 8 Feb. 487; Conlee v. McDowell, 15 
Neb. 184. See Seager v. Cooley, 44 Mich. 14; Uhl v. Raw, 
18 Neb. 3575 Bergenn v. Richarlotte, 55 Wis. 129; Wrede 
v. Cloud, 52 Iowa, 371. 





lease for a term of years, the possession is notice of 
subsisting equities and rights claimed.!’ 
Wo. M. ROCKEL. 


17 Lubrick v. Stahle (lowa, 1886), 27 N. W. Rep. 490; 
Hansen v. Berthelson (Neb., 1886), 27 N. W. Rep, 423-427; 
Weisberger v. Wisner (Mich., 1884), 21 N. W. Rep. 331; 
Gale v. Shillock (Dak., 1886), 29 N. W. Rep. 661; Chicago, 
etc. v. Boyd (IIl., 1886),7 N. E. Rep. 487. 








EXECUTORS AND ADMINISTRATORS ‘— RE- 
MOVAL— NOTICE—SALE OF LANDS—ADE- 
QUACY OF CONSIDERATION. 


BOYD V. WYLY. 





Supreme Court of United States, January 9, 1888. 


1. Executors and Administrators—Removal—No- 
tice.—Where, upon an application for the removal of 
an administrator, he was made a party defendant in 
the cause, and without filing an answer permitted a 
decree to be taken against him by default, and there 
was also found among the papers in this proceeding 
an “opposition,” signed by the attorneys of the ad- 
ministrator: Held, that he was an actual party to 
the proceeding which resulted in his removal and that 
the appointment of a successor to continue the unfin- 
ished administration of the succession was valid. 


2. Same—Sale of Lands—Adequacy of Considera- 
tion.—A Louisiana plantation was appraised and 
valued in 1860 at $119,393, and in 1866 at $95,645. It 
was appraised and sold in 1868 at an administrator’s 
sale for $2,533: Held. that owing to the general de- 
pression in business and decline in value in the south 
at that time as a result of the war, this was not such 
an inadequacy of price as would furnish a presump- 
tion of fraud. 


Appeal from the Circuit Court of the United 
States for the western district of Louisiana. 

This is a billin equity, filed in the circuit court 
of the United States for the western district of 
Louisiana on September 10, 1881, on behalf of 
Mary E. R. Boyd, wife of Frederick W. Boyd, by 
her son and hext friend, James R. Boyd. citizens 
of Wisconsin, against William G. Wyly and 
Charles Egelly, of the parish of East Carrell, citi- 
zens of Louisiana, and to which, by an amend- 
ment, Frederick W. Boyd, of Wisconsin, was 
made an additional defendant, as dative testa- 
mentary executor of the last will of James Railey, 
late of Adams county, Mississippi. The bill avers 
that on February 1, 1860, James Railey, the father 
of the complainant, made his last will, and died 
in the summer of that year, leaving large estates 
in Mississippi, Arkansas, and Louisiana, which 
were disposed of by the will, bequeathing to the 
complainant a certain plantation in the parish of 
Carroll, Louisiana, known as the “Raleigh Planta- 
tion;’’ that James G. Carson was named in the 
will as executor; that the will was duly probated 
in the proper court of the parish of Carroll, and 
that Carson qualified according to law as execu- 
tor, and took upon himself the burden of the exe- 
cution of the will; that an inventory and ap- 
praisement of the property of the succession in 
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the parish of Carroll were made on December 12, 
1860, and than the lands of said Raleigh planta- 
tion were valued at $119,393, which was the fair 
and reasonable value of the same; that thereafter, 
Carson having died, Frederick W. Boyd, the hus- 
band of the complainant, was duly appointed da- 
tive testamentary executor of said will, and quali- 
fied as such; and that on July 16, 1866, in due 
course of administration, he caused the said 
Raleigh plantation to be again inventoried and 
appraised as containing 1,935 acres at $55 per acre, 
making in the aggregate $95,645, which is alleged 
to be the fair and reasonable value of the same at 
that time. The bill further alleges that in July, 
1868, the defendants Wyly and Egelly combined 
and confederated with Edward Sparrow and J. 
West Montgomery, attorneys at law, and with 
divers other persons, to defraud the complainant 
by procuring, under the forms of law, a sale to 
Wyly of the Raleigh plantation at a price far be- 
low its real value; that, to accomplish the said 
fraud, they took advantage of the temporary ab- 
sence of Frederick W. Boyd, the dative testa- 
mentary executor, and instituted on July 16, 1868, 
proceedings in the parish court of Carroll parish 
to destitute him from his said office, and to pro- 
cure the appointment of Egelly as administrator 
of the succession; that Boyd was not made a party 
to the proceedings, either personally or by the 
appointment of a curator ad hoc to represent him, 
and had no notice of the proceedings, nor of any 
subsequent proceedings resulting in the sale of 
the Raleigh plantation to Wyly until after the 
same had been consummated; that on the same 
day on which said preceedings to destitute Boyd 
of the executorship were instituted (merely upon 
the ex parte affidavit of Montgomery, one of the 
lawyers who had instituted the proceedings) 
judgment was rendered removing the executor 
from his office, and thereafter, on September 16, 
1868, the defendant Egelly was appointed admin- 
istrator of the succession, and gave bond as such, 
with his attorney, Montgomery, as surety. The 
bill further alleges that on the same day the pro- 
ceedings for the destitution of the executor were 
instituted and ended; July 16, 1868, an order was 
obtained for a new inventory and appraisement of 
the property of the succession; and that the de- 
fendants Wyly and Egelly, in combination with 
Montgomery, caused such an inventory and ap- 
praisement to be made on September 4, 1868, by 
ignorant and incompetent appraisers, who cor- 
ruptly and fraudulently appraised the value of the 
lands of the Raleigh plantation at the insignifi- 
cant sum of $2,533.05. The bill further alleges 
that, under the pretext that it was necessary to 
sell the said plantation in order to pay debts of 
said succession to the amount of $46,000, of which 
$6,000 were alleged to be due to Sparrow & Mont- 
gomery, as attorneys of the estate, an order was 
obtained from the parish court for the sale of the 
same for cash, and that, after a single advertise- 
ment in an obscure paper, the plantation was, 
without the knowledge of the complainant or the 





said Frederick W. Boyd, on October 20, 1868, 
fraudulently adjudicated to Wyly for the said sum 
of $2,533.05, being at the rate of $1.50 per acre 
for the said lands. The bill further alleges that 
the fraudulent character of the transaction was 
well known to Wyly, who participated therein, 
and who thereby became a purchaser of the said 
plantation in bad faith, and should be held in 
equity to have acquired the legal title to the said 
Raleigh plantation in trust for the complainant, 
responsible to her from the date of his purchase 
for the rents and revenues thereof. The bill fur- 
ther alleges that, shortly after the adjudication of 
the plaintation to Wyly, he sued out in the proper 
court a process known to the law of Louisiana as 
a “monition,’’ alleging that he was an innocent 
third party, who had purchased the plantation in 
good faith, praying for an adjudication of homolo- 
gation of title, wich was accordingly entered. 
The bill charges that, under the laws of Lousiana, 
said judgment of homologation of title extends 
only to the cure of defects of form, and not to the 
validation and ratification of acts of fraud and 
spoliation, such as are alleged to have infected the 
pretended purchase of said property by Wyly. 
The bill calls for answers, but not under oath, and 
prays for a decree declaring the pretended sale of 
the Raleigh plantation by the said Egelly 
to Wyly on October, 20, 1868, to be collusive, 
fraudulent, null, and void, and that Wyly 
was a purchaser thereof in bad faith, and 
that he be required to deliver possession thereof 
to the complainant, to account to her for the 
fruits and revenues thereof, and for general relief. 
The defendants Wyly and Egelly answered the 
bill, setting up various technical objections to its 
frame, in bar of the relief prayed, and also deny- 
ing positively and circumstantially all allegations 
therein imputing or charging fraud in the sale 
and purchase of the said plantation. The cause 
was heard upon the pleadings and full proofs, 
when the court found that Wyly had acquired, by 
the proceedings referred to,a valid title to the 
property, without fraud in fact or in law on his 
part, and was entitled as a purchaser in good faith 
to the protection of the defense based upon the 
statutory prescription of ten years. The bill was 
accordingly dismissed, from which decree this ap- 
peal is prosecuted. 


Mr. Justice MATTHEWS, after stating the facts 
as above, delivered the opinion of the court: 

The first point raised in argument on the part 
of the complainant is as to the validity of the pro- 
ceeding in the court of East Carroll parish, by 
which Frederick W. Boyd was, in the language of 
the Louisiana law, destituted of his office as da- 
tive testamentary executor, and the defendant 
Egelly substituted in his place. It is alleged in 
the bill, and insisted upon in argument, that this 
proceeding was had without any actual, and with- 
out any legal constructive, notice to Boyd, and 
that it is therefore null and void. It is charged, 
as a consequence, that Egelly became, not the 
rightful executor, but executor de son tort, and 
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that of this Wyly had notice imputed to him by 
law, because shown by the record. It is thence 
argued, as an inference reasonably to be deduced, 
that the proceeding must have been in pursuance 
of the fraud charged in the bill, and, taken in 
connection with the subsequent proceedings and 
their result, constitutes proof of the fraud charged. 

It appears from a transcript of the record of the 
proceedings in question that on July 16, 1868, 
there was filed in the office of the parish court for 
the parish of Carroll a petition on behalf of cer- 
tain creditors of the succession of James Railey, 
among whom are named Edward Sparrow and J. 
W. Montgomery, in which it is alleged that Fred- 
erick W. Boyd, after qualifying as dative testa- 
mentary executor in 3866, had leased out the 
plantation for one year, and cultivated it himself 
during the year 1867; that he had never filed any 
account of his administration, but had appropri- 
ated and used the rents and revenues of the estate 
for his individual benefit, without paying any of 
the creditors any portion of their just dues; that 
he had abandoned his administration, and had no 
domicile or residence in the State, and was per- 
manently absent therefrom; that he had never 
given any sufficient bond for the faithfulness of 
his administration, the sureties thereon being in- 
solvent, and had no property in the parish nor in 
the State, and that he had left no power of attor- 
ney authorizing any one to represent him in the 
management of theestate. The petitioners there- 
fore prayed that the office of the said Boyd and 
the administration of the estate might be declared 
to be vacated and unrepresented; that Boyd be 
decreed to have abandoned his trust; and that, in 
order to protect the interest of the creditors, an 
administrator be appointed to finish the adminis- 
tration of the estate, and that Egelly be appointed 
thereto. This petition was signed on behalf of 
the petitioners by Sparrow and Montgomery as 
their attorneys, and was verified by the affidavit 
of Montgomery. 


Among the papers on file in the matter of this 
proceeding in the parish court appears one styled 
“Opposition of F. W. Boyd,’ which is as follows: 
“To the Hon. Geo. C. Benham, Parish Judge in 
and for the Parish of Carroll, State of Louisiana: 
The petition of Frederick W. Boyd, a resident of 
the State of Mississippi, with respect shows that 
he is the duly appointed executor of the last will 
and testament of Jas. Railey, late resident of your 
said parish and State; that he had duly adminis- 
tered the property of the succession of the said 
Railey since his appointment and confirmation as 
executor under the will. Petitioner further shows 
that an application has been made to your honor- 
able court praying that E. R. Egelly, Esq., be 
appointed dative testamentary executor of the 
said succession, notwithstanding your petitioner 
is acting as executor of the same. Wherefore 
your petitioner prays that the said application be 
rejected, and that the said applicant pay all costs 
of this proceeding, and for all general relief.” 
This is signed by Goodrich, Pilcher & Montgom- 





ery, as attorneys. There are no official marks 
upon it showing the fact or date of its being filed. 
The testimony of Charles M. Pilcher, one of the 
firm who signed it, is that the document was writ- 
ten by him from a memorandum given to him by 
his partner Goodrich who was the member of the 
firm who had charge, during the administration 
of Boyd, of the business of the succession of the 
Railey estate. The witness states that the paper 
was prepared and filed, as he believes, on behalf 
of Boyd, by virtue of authority of the firm to act 
for him; and he states as his belief that when pre- 
pared and filed it was upon a full sheet of paper, 
upon the back of which the style of the case was 
noted, and on which would also be indorsed the 
fact and date of its being filed in court, and that 
the paper bears evidence of having been since 
mutilated by this half sheet being torn off. F. F. 
Montgomery, the only other surviving member of 
the firm whose name appears signed to the paper 
in question, was examined as a witness, and has 
no recollection of the paper nor of the transaction, 
but testifies that the document is in the hand- 
writing of his partner Pilcher. Another witness, 
R. J. London, testified that he was deputy-clerk 
of the court at the time when these proceedings 
took place, and, having examined the document, 
stated that he believed it to be the original oppo- 
sition of Boyd to the appointment of C. R. Egelly; 
that his impression is that marked ‘‘Filed,”’ and 
put among the mortuary papers of the succession 
of James Railey by himself as deputy-clerk, though 
the part of the sheet upon which the title was 
written and the filing indorsed thereon seemed to 
have been torn off. The handwriting is that of 
Charles M. Pilcher. He says: “I know that an 
opposition was filed, and my impression is that 
the document marked ‘B’ is the one. The oppo- 
sition I refer to was regularly filed and put away 
among the mortuary papers, as was customary in 
like cases.” 


Frederick W. Boyd was not called by the com- 
plainant as a witness, though he was a party de- 
fendant in the cause, having entered his appear- 
ance in person, but filed no answer, permitting a 
decree to be taken against him by default. Ifthe 
facts were as alleged on behalf of the complainant, 
that this proceeding, by which he was removed 
from his office, was without notice to him, the 
fact could easily have been established by his 
oath. The allegations contained in the petition 
for his removal—that he had abandoned his 
duties and deserted his trust, as dative testa- 
mentary executor of the estate of Railey, and that 
he had no domicile or place of residence in the 
locality or in the State—are not denied by him, 
nor does he deny that the firm of Goodrich, 
Pilcher & Montgomery were authorized to oppose 
the application for his removal, and that they in 
fact appeared for him for that purpose. Thecon- 
clusion, therefore, cannot be resisted that he was 
an actual party to the proceeding which resulted 
in his removal from his office as executor, and 
that the appointment of Egelly in his place, to 
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continue the unfinished administration of the suc- 
cession, was valid. 


The next point urged in support of the equity 
of the bill is that the sum at which the plantation 
was valued by the appraisers, and sold to the de- 
fendant Wyly, is so grossly inadequate, compared 
with the true value of the property, as to shock 
the conscience of the court, and to furnish full 
proof of the fraudulent means by which it was 
effected, and of the fraudulent motives and in- 
tent of the parties in effecting it. A large mass 
of testimony in the case bears upon this point. 
It is undoubtedly true that, compared with the 
previous appraisements cf the property, and with 
its real value, prior to the breaking out of the 
civil war in 1861, the price at which the plantation 
was sold to Wyly appears grossly out of propor- 
tion, and several witnesses are called who do tes- 
tify that the appraisement was below what it ought 
to have been when made, in 1868. On cross- 
examination, however, some of these very wit- 
nesses also show by their testimony that the 
standard in their own minds by which they test 
the fairness of the appraisement is their opinion 
of the intrinsic value of the property to hold and 
to use in reference to the future, and not the 
actual market value of the property at the time to 
be sold for cash. It also abundantly appears, 
from the evidence in the cause, that immediately 
at the close of the war, in 1865, and during that 
year and the following year, 1866, there were a 
great many speculative enterprises entered into 
by persons from the northern States investing 
large sums of cash capital in the cultivation of 
cotton plantations in the expectation of large 
profits. These expectations were not realized; 
on the contrary, almost universally they resulted 
in disaster; the pecuniary losses usually absorbing 
the entire amount invested. A reaction immedi- 
ately set in, producing a corresponding depression 
in values. There was scarcely any cash capital 
in the country for investment. In addition to 
this, the labor of the country was disorganized as 
a result of the war, and of the political and social 
disorders which followed it. According to the 
proof in the case, this disorganization seemed so 
complete and so hopeless as to paralyze the busi- 
ness and industry of the community, and to lead 
quite a number to such a despair of the situation 
as to induce them to abandon the country in order 
to better their fortunes by emigration to Mexico 
and South America. The result of the testimony 
on this point is stated very moderately by the 
district judge, Boarman, in his opinion in this 
case, in the following extract (18 Fed. Rep. 355) : 
‘In the early years after the war, the testimony 
in this case affirms what is historically known to 
be true, that the section of the State in which the 
Raleigh plantation is situate was, by overflows 
and other physical and moral causes, almost 
entirely bereft of its old-time prosperity and value. 
The plantation was greatly damaged by previous 
overflows, and had but little fencing; and it is 
shown by defendant Wyly that he, shortly after 





purchasing it, expended $25,000 in improvements. 
Defendant has shown, whatever may have been 
the general causes that depreciated property on 
the Mississippi river in 1868, that many thousand 
acres of land, as valuable as the plantation in 
question, were sold for prices not unlike the paltry 
price at which Wyly bought his place. The testi- 
mony as to the scarcity of ready money, as to the 
price for which much valuable land sold when 
disposed of at forced sale, and as to the political, 
moral and physical bankruptcy of the country, 
leads me to believe that the complainant and the 
unpaid creditors of her father’s succession were 
victims to the indifferent management and neglect 
of the executor, and to the physical and moral 
prostration of the country, which was apparent 
everywhere in Louisiana in the eariy years fol- 
lowing the end of the war, rather than to the acts 
of any of these several defendants.”’ The de- 
fendant Wyly took a more hopeful view, and, 
upon the basis of a well-grounded faith in the 
future of his country, he was willing to invest his 
money in real estate, abandoned by its owners, 
upon valuations made under the authority and 
with the sanction of the proper judicial tribunals 
of the locality. 


We have examined with scrutiny and weighed 
with care all the evidence in this cause, and every 
consideration urged upon us by the zeal and 
ability of the counsel for the complainant, with a 
view to ascertain and secure to her her just rights. 
We are unable to discover any sufficient proof of 
the particulars of the fraud by which, as she 
complains, she has been wronged. The sale to 
the defendant Wyly, however advantageous it has 
proved to be to him, in our opinion, has not been 
impeached. The decree of the circuit court was, 
therefore, right, and is hereby affirmed. 


Nore.—It is a fundamental principle of law that no 
citizen shall be deprived of any right by judicial pro- 
ceedings unless reasonable notice of the nature and 
object of the proceedings is given him.! 

In accordance with this fundamental principle, it is 
generally held that no court has power to revoke let- 
ters of administration until the administrator is first 
cited to appear and show cause why the revocation 
should not be made, and an opportunity is given to 
defend himself.? 

While it is generally held that notice to an adminis- 
trator is necessary before he can be removed, it is not 
so certain what is sufficient notice to render the revo- 
cation of letters valid. Where* the administratrix 
appeared in the action brought to obtain her removal, 
and on her motion had the cause continued from day 
to day, and finally appeared and had a trial in the 
court, it was held that the question of the sufficiency 
of notice was immaterial, as her appearance in the 
action waived any right to notice. So where the 
record shows the appearance of the administrator in 


1 Hanifan v. Needles, 108 Ill. 403. 

2 Hostetter’s Appeal, 6 Watts, 244; Wingate v. Wooten, 
5 Smed. & M. 245; Delany v. Noble,3 N. J. Eq. 559; Lev- 
ering v. Levering, 64 Md. 399; Vale v. Vale, 37 N. J. Eq. 
521; Bieber’s Appeal, 11 Pa. St. 157; Morgan v. Dodge, 44 
N. H. 255. 

8 Ferris v. Ferris, 89 Ill. 452. 
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the circuit court in a trial de novo, it is considered 
that this recital of record which must be regarded as 
true obviates any objections taken because of the non- 
service of notice on him or his non-appearance in the 
circuit court.4 

The appearance of the administrator in court, and 
submission of the matter to the court, is a waiver of 
the necessity of notice.5 

It will be seen from these cases that any appearance 
of the administrator in the action brought for his re- 
moval, which gives him an opportunity to answer the 
charges against him, waives the necessity for notice. 
In Hanifan v. Needles,® in an action brought to re- 
move an administrator, it was held that notice to him 
to appear and present his account of the administra- 
tion was not sufficient to render his removal valid, 
since it did not contain the slightest intimation of the 
nature and object of the action, and in Gasque v. 
Moody’ that service of notice upon counsel is insufti- 
cient notice for this purpose. Notice is particularly 
necessary when the action is brought to remove the 
administrator or executor on account of the insuffi- 
ciency of his bond. “It would be quite unjust and 
irregular that an executor who had been duly ap- 
pointed and had filed a bond supposed to be proper 
and suitable, should be removed without notice and 
opportunity to file a new bond.’” 

Where the grant of administration to a public ad- 
ministrator was irreguiarly obtained by false allega- 
tions of fact and must be revoked, it is unnecessary to 
consider the question whether it is necessary to give 
him notice.!° 

Inadequacy of Consideration.—Mere inadequacy of 
price does not constitute per se a ground to avoid a 
bargain in equity." ‘‘The reason for this rule is, that 
every person is entitled to dispose of his property in 
such manner as he chooses, and whether his bargains 
are wise and discreet or otherwise, or profitable or 
unprofitable, are considerations not fur courts of 
justice, but for the party himself to deliberate upon.” 2 

Where, however, the inadequacy of consideration 
is so great that it is impossible to state it to a man of 
common sense without producing an exclamation at 
its inequality, a court of equity considers that a suffi- 
cient proof of fraud to set aside the conveyance.13 

No precise rule has been established what the dis- 
parity must be between the price paid and the value 
of the thing bought, in order to invalidate a contract 
on this ground; but courts of justice are left to apply 
the principles of equity to each case, according to its 
particular circumstances. Where the relief asked 
consists in rescinding or setting aside an executed 
contract, it is said that the inequality of price to be 


4 Brown v. Weatherby, 71 Mo. 152; s. c., 10 Cent. L. J. 
378. 

5 Wilson v. Hoss, 3 Humph. 142. 

6 108 Ill. 403. 

712 Smed. & M. 153. 

8 Morgan v. Dodge, 44 N. H. 255; Wingate v. Wooten, 5 
Smed. & M. 244. 

9 Morgan v. Dodge, supra. 

10 Proctor v. Wanmaker, 1 Barb. Ch. 302. 

1 Griffith v. Spratley, 1 Cox, 383; Copis v. Middleton, 2 
Maddox, 409; Tebbs v. Lee, 76 Va. 744; Bierer’s Appeal, 
92 Pa. St. 265; Eyre v. Potter, 14 How. 42; Park v. John- 
son,4 Allén, 259; Butler v. Haskell,4 Desaus. 651; Sey- 
mour v. Delany, 3 Cow. 445; Bedel v. Loomis, 11 N. H. 9; 
Lee v. Kirby, 104 Mass. 428; Wintermute v. Snyder, 2 
Green. Ch. 489; Cribbins v. Markwood, 13 Gratt. 495; 
Pom. Eq. Jur. § 926; Bispham’s Eq. Jur. § 219. 

12 Eyre v. Potter, 14 How. 42. 

13Gwynne v. Heaton, 1 Bro. C. C. 9; Heathcote v. 
Paignon, 2 Bro. C. C. 175. 





sufficient for this purpose must be so excessive as to 
be demonstrative of fraud. But where there are in- 
gredients in the case of a suspicious nature or peculiar 
relations between the parties, gross inadequacy of 
price furnishes the most vehement presumption of 
fraud.14 

In Butler v. Haskell,!5 the chancellor says: ‘The 
result of the cases seems to be that wherever the court 
perceives a sale of property to have been made at a 
grossly inadequate price, such as would shock a cor- 
rect mind, this inadequacy furnishes a strong and, in 
general, conclusive presumption, though there be no 
direct proof of fraud that an undue advantage has 
been taken of the ignorance, the weakness, distress or 
necessity of the vendor, and this imposes upon the 
purchaser a necessity to remove this violent presump- 
tion by the clearest evidence of the fairness of his con- 
duct. And where there is great weakness of mind in 
a person executing a conveyance of land, arising from 
age, sickness or any other cause, though not amount- 
ing to absolute disqualification, gross inadequacy of 
consideration for the conveyance is a circumstance 
from which imposition or undue influence will be in- 
ferred.’16 

In all of these cases equitable relief is granted, not 
on the ground of inadequacy of consideration, but on 
the ground of fraud as evidenced thereby.” 

The same degree of inadequacy of consideration 
which will cause a court of equity to set aside a con- 
tract, will also authorize it to refuse its aid in enfore- 
ing the performance of such contract.}8 

It was held by Chancellor Kent, in Seymour v. 
Delancy 19 (the decree was afte: wards reversed in 3 
Cow. 183), that inadequacy of consideration in itself, 
and without fraud or other ingredient, was a suffi- 
cient ground to resist the specific performance of a 
contract when the inadequacy was so great as to 
render the bargain hard or unconscionable, and this 
opinion has been followed by some courts;” but the 
preponderance of authority is opposed to this dis- 
tinction, and sustains the doctrine that ‘“‘mere inade- 
quacy of consideration, unconnected With any circum- 
stance of unfairness, overreaching or oppression is no 
objection to enforcing the specific performance of a 
contract, when the parties stand upon an equality with 
equal means of information, and not in any confi- 
dential relation, and when no artifice is practiced.’”! 
In order that inadequacy of consideration may be a 
ground for equitable relief, it must exist at the time 
the contract was made. The fairness of the considera- 
tion is determined by the facts existing at the time the 
contract was made, and not by any subsequent 
events.2 DAVID PLESSNER. 


14 Morris v. Filliber, 30 Mo. 145. 

15 4 Desaus. 697. 

16 Allore v. Sewell, 94 U. S. 506; 8s. c.,5 Cent. L. J. 19. 

17 Kerr on Fraud and Mistake, 161; Nelson v. Betts, 21 
Mo. App. 219. 

18 Seymour v. Delancy, 3 Cow. 183; Low v. Treadwell, 3 
Fairf. 441; Coles v. Trecothick, 9 Ves. 234; Lee v. Kirby, 
104 Mass. 428. ° 

196 Johns. Ch. 222. 

2 Campbell v. Spencer, 2 Binn. 133; Clitherall v. 
Ogilbie, 1 Desaus. 257. 7 

21 Harrison v. Town, 17 Mo. 237. 

22 Coit v. North Carolina, etc. Co., 14 Fed. Rep. 12; Lee 
v. Kirby, supra. 
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1. ADMIRALTY—Pleadings—Proof. A libel in ad- 
miralty founded on an express contract is not sustained 
by proof of a naked tort.—Hays v. Pittsburgh, etc. Co., U. 
8. D. C. (Penn.), Jan. 13, 1888; 33 Fed. Rep. 552. 

2, ADMIRALTY—Stipulation—Agent.—One who signs 
a stipulation for the value of the vessel, and thereafter 
defends the suit, is liable for interest on the face of the 
stipulation from its filing,though he acted as agent for 
an absent owner.— The Maggie M., U. 8. D. C. (N. Y.), Jan. 
18, 1888; 33 Fed. Rep. 591. 

3. ANIMALS—Running at Large—Punishment. Un- 
der a city ordinance, the owner of a dog was ordered 
to produce it at the mayor’s office to be killed. This 
was done, but the killing was prevented by an injunc- 
tiou. The mayor then sentenced the owner to twenty 
days’ imprisonment: Held, that the sentence was void. 
—State v. Vay, 8. C. La., Feb. 13, 1888; 3 South. Rep. 541. 

4. APPEAL—Application to Divide Homestead. An 
appeal by one of several defendants from an order di- 
recting a division of his homestead to satisfy the judg- 
ment, and from arefusal to remand the report of the 
appraisers for a report asto his life estate therein, is 
not a proceeding in the original action, nor such final 
judgment as to allow an appeal.—Brown v. Starr, 8. C. 
Cal., Feb. 20, 1888; 16 Pac. Rep. 760. 

5. APPEAL—Brief by Appellant. When the appel- 
lant does not appear, and files no brief, the judgment 
will be affirmed.—Scott v. Sowden, 8. C. Cal., Feb. 21, 1888; 
16 Pac. Rep. 768. 

6. APPEAL—Equity—Fact. When the-record in an 
equity appeal raises only a question of fact, the chan- 
cellor’s findings will not be disturbed, unless they are 
clearly erroneous.—Spivey v. Allman, 8.C. Ala., May 25, 
1887; 3 South. Rep. 528. 

7. APPEAL—Execution. A plaintiff who has been 
put into possession by the sheriff under an execution 
sale, pending an appeal from the judgment upon which 
it was founded, cannot be regarded as illegally in pos- 
session.—Pasley v. McConnell,8. C. La., Dec. 19, 1887; 3 
South. Rep. 48. 

8. APPEAL—Final Decree—Want of Evidence. An 
appeal will not lie from a decree of the district court 
dismissing a libel for want of evidence.—The Delaware 























U. 8. C. C. (N. Y.), Dec. 18, 1887; 33 Fed. Rep. 589. 

9. APPEAL—Judgment — Confession. An appeal 
will not lie from a judgment entered by confession in 
amicable action of ejectment, the record not showing 
that the judgment was entered by warrant of attorney. 
— Appeal of Limbert, 8. C. Penn., Feb. 13, 1888; 12 Atl. Rep. 
584. 





10. APPEAL—Motion—Dismissal. A motion to dis- 
miss an appeal can only be based upon irregularities in 
the trial court orin the appellate court. It cannot be 
made for anything involving the merits.—McConnell v. 
Pasley, 8. C. La., May 23, 1887; 3 South. Rep. 484. 


1l, APPEAL—Record—Bill of Exceptions. When a - 
deposition is not copied into the bill of exceptions, but 
is referred to and identified as being in the record in 
this court on a former appeal, an objection that the bill 
of evidence is not complete is not well taken.—Jones v. 
Spradling, Ky. Ct. App., Jan. 28, 1888; 78. W. Rep. 31. 

12. APPEAL—Waiver. Acquiescence by appellant 
in the judgment appealed from defeats the right of ap- 
peal.—Church Wardens v. Perche, 8. C. La., Feb. 13, 1888; 3 
South. Rep. 542. 

13 ASSUMPSIT—Money Had—Conversion. An un- 
authorized withholding or conversion of property will 
not authorize a suit for money had and received, unless 
such party has sold the property, when the tort may be 
waived.—Smith y. Jernigan, 8. C. Ala., Jan. 12, 1888; 3 
South. Rep. 515. 

14. ATTACHMENT—Appearance— Publication. An 
attachment is not void because the publication ordered 
was discontinued when the defendant appeared and 
consented that no further publication be muade.—Fuller 
v. Beck, N. Y. Ct. App., Feb. 10, 1888; 15 N. E. Rep. 396. 

15. ATTACHMENT—Levy—Return. An attachment 
is levied on land by indorsing it on the execution, and 
not by going on the land and stating that the officer 
levies on it. When an attachment was not returned for 
nearly a year, but the plaintiff's attorneys used due 
diligence to have it returned, the lien of the attachment 
was not forfeited.— Riordan v. Button,8 C. Tex., Nov. 18, 
1887; 7S. W. Rep. 50. 

16. ATTORNEY—Admission to the Bar—Practice. 
Construction of New York rules of practice as to the 
admission of attorneys to the bar.—In re Moore, N. Y. 
Ct. App., Jan. 24, 1885; 15 N. E. Rep. 369. 

17. BILLS AND NOTES— Collateral Security—Equities. 
When a promissory note is deposited as collateral 
security for an existing debt without any new consider- 
ation, it is subject to equities.—Haden v. Lehman, 8S. C. 
Ala., Jan. 13, 1888; 3 South. Rep. 528. 

18. BILLS AND NOTES—Collateral Security—Equities.— 
Notes held as collateral security for a debt due from the 
payee are subject to equities as to the amount thereof 
beyond the debt for which they are pledged.— Hatcher v. 
Independence Nat. Bank, 8. C. Ga., Feb. 6, 1888; 5 8. E. Rep. 
111. 

19, BILLS AND NOTES—Indorsement—Presumption.—— 
Where a negotiable note, payable some time after its 
date, is indorsed to the plaintiffs, it is a presumption of 
law that it was indorsed before maturity, and itis not 
subject to equities in such case.—Hatcher v. National 
Bank, 8. C. Ga., Feb. 3, 1888; 5S. E. Rep. 109. 


20. BILLS AND NOTES—Payments after Maturity.——— 
A holder of a note who transfers it after maturity with- 
out notice to the maker, cannot hold such maker for 
payments made thereafter to his authorized agent.— 
Quinn v. Dresbach, 8. C. Cal., Feb. 20, 1888; 16 Pac. Rep. 
762. 


21. BILLS AND NOTES—Place of Payment. A prom- 
issory note, payable ata railroad station where there 
are several houses and stores, is not commercial paper, 
under Alabama laws.—Haden v. Lehman, 8. C. Ala., Jan. 
13, 1888; 3 South. Rep. 528. 


22. Bonps—Municipal Aid—Subrogation. Where a 
municipality issues its bonds for money authorized to 
be raised by a tax to aid a railroad, such bonds are not 
a payment of such tax, and the purchaser thereof is no 
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subrogated to the rights of the railroad against the 
municipality for the money voted to aid it.—tna, etc. 
Co. v. Town of Middleport, U. 8. 8. C., Feb. 6, 1888; 8S. C. 
Rep. 625. 

23. CARRIERS—Exemption from Liability—Fire—Bur- 
den of Proof. Where cotton is transported under a 
bill of lading which exempts the carrier from liability 
for loss by fire, and the cotton is destroyed by fire, and 
a suit is brought against the carrier, the burden of 
proof of gross negligence, causing such fire, is upon the 
plaintiff.—Platt v. Richmond, etc. Co., N. Y. Ct. App., Feb. 
10, 1888; 15 N. E. Rep. 393. 

%. CHATTEL MORTGAGE— Foreclosure — Intervenor — 
Death. Where a chattel mortgage is sought to be 
foreclosed, and its foreclosure is opposed by the owner 
of real estate affected thereby, and he dies pending the 
proceeding, the action should be revived against his 
heirs; otherwise the mortgage cannot be foreclosed.— 
Binkley v. Forkner, 8. C. Ind., Feb. 8, 1888; 15 N. E. Rep. 343. 

25. CHATTEL MORTGAGE—Unplanted Crop. A chat- 
tel mortgage of an unplanted crop does not authorize 
the mortgagee to sue in trover for its conversion, un- 
less he had acquired possession of it, but he may sue 
in action on the case one who received and sold the 
crop with knowledge of the mortgage.— W hitileshoffer v. 
Strauss, 8.C. Ala., Jan. 16, 1888; 3 South. Rep. 524. 

26. CLERK OF CoURT—Election—St. Lquis County. 
A clerk of the county court of St. Louis county, under 
Acts Mo., 1877, p. 192, is elected at the general election in 
1878 and every four years thereafter.—State v. Matthews, 
8. C. Mo., Feb. 20, 1888; 7S. W. Rep. 17. 

27. COLLISION—Dragging Anchor—Accident.—When 
a collision is caused by a ship dragging her anchor 
after lying still for eighteen days, which, as subse- 
quently ascertained, was caused by a lost kedge wrap- 
ping around the chain, the accident must be ascribed to 
the peril of the sea.—The Carl Frederick, U. 8. D. C. 
(Cal.), Dec. 5, 1887; 33 Fed. Rep. 589. 

28. COLLISION—Rules of Navigation. Vessels nav- 
igating the waters below the New York narrows are 
governed by the international rules of 1885.— The Ezxcel- 
sior, U. 8. D. C. (N. Y.), Dec. 31, 1887; 33 Fed. Rep. 554. 

29. COLLISION—Signals—Mutual Fault. When two 
boats approaching each other, signal, but neither fully 
complies with its signal, and a collision results, they 























are equally liable for the damages.— The Manatee, U. 8. | 


C. C. (Fla.), Jan. 9, 1888; 33 Fed. Rep. 585. 

30. CONSTITUTIONAL Law—Removal of Fence from 
Highway. When a person has due notice, under the 
law, that a public road has been established over his 
premises, the penalties, under § 31, ch. 78, Comp. St., 
may be enforced against him for failure to remove his 
fences.—Black v. Stein, 8. C. Neb., Feb. 8, 1888; 36 N. W. 
Rep. 548. : 

31. CONSTITUTIONAL LAw — Statute. Statutes of 
New York relating to the collection of taxes in certain 
counties construed, and held not to be in conflict with 
the constitutional provision of that State that requires 
all local laws to have but a single subject, and that sub- 
ject to be expressed in the title.—Znsign v. Barse, N. Y. 
Ct. App., Jan. 24, 1888; 15 N. E. Rep. 401. 

32. CONSTITUTIONAL LAW—Statute—Subject Expressed 
in Title-———Construction of Pennsylvania statutes re- 
lating to boroughs which are declared to be constitu- 
tional and consistent with that article of the Pennsy]l- 
vania constitution which requires the subject of an act 
to be expressed in its title.—Borough of Pottstown, 8. C. 
Penn., Jan. 3, 1888; 12 Atl. Rep. 573. 

33. CONSTITUTIONAL LAaw—Writ of Error—Interlocu- 
tory Judgment—Statute. The statutes of New Jer- 
sey which provide that a writ of error shall lie upon an 
interlocutory judgment, as a question of granting a new 
trial, are unconstitutional.—Dodd v. Lyon, N. J. Ct. Err. 
& App., November, 1887; 12 Atl. Rep. 542. 


34. CONSULS—Fees—Pergquisites. Fees received by 
aconsul acting under State authority are his private 
property.— United States v. Badeau, U. 8. D. C. (N. Y.), 
Dec, 20, 1887 ; 33 Fed. Rep. 572 

















35. CONTRACT — Builder’s Contract — Arbitration — 
Pleading. It is no defense to an action on a build- 
er’s contract that matters in dispute under it were by 
agreement to be submitted to arbitration, unless the 
answer shows that such submission to arbitration had 
been proposed by one party and rejected by the other. 
—Johnston v. Varian, N. Y. Ct. App., Feb. 10, 1888; 15 N. E. 
Rep. 413. 4 

36. CONTRACT— Eminent Domain—Condemnation.— 
Where a party has made a contract whereby she is 
bound, at the expiration of a lease, or upon the sale of 
the premises in question, to divide the value or pro- 
ceeds thereof between certain parties: Held, that the 
condemnation of the land by right of eminent domain 
operated as a sale of the premises and the party was 
obliged to divide the proceeds accordingly.— Vander- 
mulen v. Vandermulen, N. Y. Ct. App., Jan. 17, 1888; 15 N. 
E. Rep. 383. 

37. CONTRACTS — Obligations — Alteration. A mu- 
nicipal ordinance allowing a company to construct and 
maintain telephone lines on the streets for a considera- 
tion named, becomes, when acted on, a contract, and 
new terms and conditions cannot be afterwards re- 
quired without the consent of the grantee.—New Orleans 
v. Great, etc. Co., 8. C. La., Feb. 13, 1888; 3 South. Rep. 533. 

38. COPYRIGHT—Perforated Strips for Organettes.— 
The manufacture and sale of perforated strips of paper 
to be used in organettes, and by which a certain tune is 
produced,is nota violation of the copyrighted sheet- 
music of the same tune.—Kennedy v. Mc Tammany, U. 8. 
C. C. (Mass.), Jan. 27, 1888; 33 Fed. Rep. 584. 

39. CORPORATION — Manufacturing Company—Statute 
—Costs. Construction of New York general manu- 
facturing statutes; under it trustees are liable person- 
ally for debts if they fail to file the prescribed report: 
Held, that costs constitute a debt, under this statute.— 
Alien v. Clark, N. Y. Ct. App., Jan. 24, 1888; 15 N. E. Rep. 
387. 

40. Costs—Payment—Attorney. Where costs are 
improperly paid to an attorney, the court may, by sum- 
mary order, direct the return of the money, if the at- 
torney still has it in his possession.—Forstman v. Schult- 
ing, N. Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 366. 

41. CouUNTIES—Corporations—Eminent Domain. A 
county is a corporation in the sense that it is liable for 
injuries to the property of individuals consequent upon 
the construction of public works by the county.— 
County of Chester v. Brower, 8.C. Penn., Jan. 9, 1888; 12 
Atl. Rep. 577. 

42. COUNTIES — Division—Property. When a new 
county is organized out of a portion of an old county, 
the new county is not entitled to any of the funds of 
the old county nor subject to any of its obligations.— 
Reeves County v. Pecos County, 8. C. Tex., Nov. 15, 1887; 7 
8S. W. Rep. 54. 

43. County —Bridge — Railroad Company — Damages. 
Where county commissioners, authorized by the 
legisiature, construct a bridge across a river, and the 
bridge is injured by the construction of a railroad pass- 
ing under one of its arches, the commissioners cannot 
maintain an action for damages against the railroad 
company.—Mahoning Co. v. Pittsburg, 8. C. Ohio, Nov. 22, 
1887; 15 N. E. Rep. 468. 

44. CRIMINAL LAwW—Adultery. A woman who is 
married by a proper officer to aman having another 
wife is not guilty of living in adultery, under Alabama 
law, unless she had knowledge of the former marriage 
or continues the cohabitation after acquiring the 
knowledge.— Vaughn v. State, 8. C. Ala., Jan. 16, 1888; 3 
South. Rep. 530. . 

45. CRIMINAL LAW— Burglary — Burial’ Vault. A 
burial vault, built wholly above ground, is not a “build- 
ing” within the penal code describing the crime of 
burglary in the third degree.—People v. Richards, N. Y 
Ct. App., Jan. 17, 1888; 15 N. E. Rep. 371. 

46. CRIMINAL LAw—Evidence—Practice. Where a 


defendant, prosecuted for murder and testifying on his 
own behalf, denies on cross-examination that he had 
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entered a certain person’s house at night and repeated 
that denial on redirect examination: Held, that evi- 
dence to contradict these statements was inadmissible, 
the question being collateral to the issue.—People v. 
Greenwall, N. Y. Ct. App., Feb. 7, 1888; 15 N. E. Rep. 404. 

47. CRIMINAL LAW—Indictment—Form—Indorsement. 
An omission to use the formal language of an in- 
dictment relative to the grand jury is not fatal, if the 
record shows it was found by alawful grand jury in 
and to a court of competent jurisdiction. The omission 
of the foreman to indorse on it “a true bill’? cannot be 
taken advantage of after verdict.—State v. Brooks, 8. C. 
Mo., Feb. 20, 1888; 78. W. Rep. 24. 

48. CRIMINAL LAwW—Indictment—Record.——An omis- 
sion by the clerk to copy into the record the indorse- 
ment of atrue bill by the foreman on an indictment 
does not vitiate the indictment.—State v. Herron, 8. C. 
Tenn., Feb. 23, 1888; 78. W. Rep. 37. 

49. CRIMINAL LAW—Perjury—Jurisdiction of Court.— 
A party can be indicted for false swearing in a criminal 
case before a justice of the peace, though the com- 
plaint,on which the information was based, was not 
sworn to.—Anderson v. State, Tex. Ct. App., Dec. 8, 1886; 
78. W. Rep. 40. 

50. CRIMINAL LAW—Perjury—Other Statements. 
On a trial for perjury, the State may show the falsity of 
defendant’s statements regarding other and correlative 
facts.— Anderson v. State, Tex. Ct. App., Feb. 23, 1888; 78. 
W. Rep. 44. 

51. CRIMINAL PRACTICE—Verdict—Responsiveness.— 
A verdict of guilty of an assault with a dangerous 
weapon is not responsive to acharge of shooting with 
intent to commit murder.—State v. Allen, 8. C. La., Feb. 
13, 1888; 3 South. Rep. 537. 

52. CUsTOMS DUTIES—Protest—Succeeding Firm. 
A prospective protest made by a firm as to its importa- 
tions will not apply to importations made by a firm 
succeeding it.—Sorchan a. Schell, U. 8. C. C. (N. Y.), Dec. 
8, 1887; 33 Fed. Rep. 580. 

53. DAMAGES—Water Used—Cost of Works. In an 
action by a city for the use of water, evidence of the 
cost of the water-works, as a basis of water-rates, is in- 
admissible.—City of St. Louis v. Arnot, 8. C. Mo., Feb. 20, 
1888; 7S. W. Rep. 15. 

54. DEDICATION — Riparian Rights—Filled-in Streets. 
A dedicated streets to a city, terminating at a 
river. The streets were filled in to high water by order 
of the legislature, which sold the filled-in part to B, who 
also acquired A’s title: Held, that B had a good title to 
the filled-in part.—City of Hoboken v. Pa. R. Co., U.8.8. 
C., Feb. 20, 1888; 8 8. C. Rep. 643. 

55. DEED—Contingent Remainders—Assignment. 
A deed to one for life, with remainder to her children 
surviving her and to the representatives of those dead, 
creates a contingent remainder in the children, and a 
contingent remainder may be disposed of by a deed of 
assignment for the benefit of creditors.— White v. White, 
Ky. Ct. App., Jan. 28, 1888; 7S. W. Rep. 26. 

56. DEED—Possessory Title. One who has been in 
exclusive possession ‘of land described by marked 
boundaries, which by mistake was omitted from the 
deed of his grantor, can make a good deed to such 
land.— Gaines v. Jones, Ky. Ct. App., Jan. 12, 1888;78. W. 
Rep. 25. 

57. DEED—Quitclaim. The grantee in a quitclaim 
takes subject to the equities between his grantor and a 
third person.—Emmel v. Headlee, 8. C. Mo., Feb. 20, 1888; 
758. W. Rep. 22. 

58. DEMURRAGE — Consignee—Notice. Demurrage 
will be allowed only after the lapse of a reasonable 
time after notice is actually given to the consignee, that 
the vessel is ready to unload.—The Rocky City, U. 8. D. 
C. (Pa.), Dec. 28, 1887; 33 Fed. Rep. 556. 

59. DivoRcE —Alimony—Remedies. Except in ex- 
traordinary cases, only the provisions of § 4, ch. 25, 
Comp. St. will be resorted to for the enforcement of 
judgments in cases of alimony or maintenance.—Segear 
v. Segear,Js. C. Neb., Feb. 8, 1888; 36 N. W. Rep. 536. 






































60. EASEMENT—Alley. Where, in laying off a block 
of city lots, the proprietor has dedicated an alley for 
the use of those lots for general purposes, the holder of 
one of the lots may lay sewer-pipes across the alley.— 
Appeal of McEthone, 8. C. Penn., Feb. 13, 1888; 12 Atl. Rep. 
564. 


61. EJECTMENT — Adverse Possession — Color of Title. 
Where a party sells part of a tract, but the vendee 
fails to complete the purchase and abandons it, and the 
widow of the vendee subsequently in an action of eject- 
ment for the whole tract defends claiming title to the 
whole tract, such facts show possession by the widow 
of the part sold under color of title.—Hickman v. Link, 8. 
C. Mo., Feb. 20, 1888; 78. W. Rep. 12. 

62. EJECTMENT—Condition Subsequent. Failure to 
comply with a condition subsequent in a deed does not 
alone divest the title of the grantee, and the grantor 
may maintain ejectment against him.—O’ Brien v. Wag- 
ner, 8. C. Mo., Feb. 20, 1888; 7 S. W. Rep. 19. 

63. EJECTMENT—Equitable Title. Plaintiff in eject- 
ment as agent sold the land, accidentally omitting the 
lot in controversy. Defendant bought and improved 
the lot, believing it was included in the deed. Plaintiff, 
discovering the omission, obtained a deed and brought 
ejectment: Held, that defendant’s title was good. — 
Meeker v. Dalton, 8. C. Cal., Feb. 20, 1888; 16 Pac. Rep. 764. 

64. EJECTMENT — Former Judgment. In Missouri, 
a judgment in ejectment is no bar to asecond action for 
the same property between the same parties, whether 
titles and defenses in both actions be the same or not.— 
Avery v. Fitzgerald, 8. C. Mo., Feb. 20, 1888; 7S. W. Rep. 6. 

65. EJECTMENT—Limitations—Adverse Possession—In- 
struction. In ejectment an instruction to the jury is 
erroneous as withdrawing the whole question of ad- 
verse possession from the jury, if it states that they 
should find for the defendant if it appeared to them 
from the evidence, that the defendant’s grantee had ac- 
quired color of title, and then for more than ten years 
defendant and his grantor claimed said land and re- 
mained during that time in actual possession of the land 
and that such claim of title was notorious.— Woods v. 
Montevallo, etc. Co., 8. C. Ala., Jan. 4, 1888; 3 South. Rep. 
475. 

66. EMINENT DOMAIN — Damages. In estimating 
compensation for property damaged for public use, 
benefits shared by the public at large cannot be consid- 
ered, but benefits special to the property damaged may 
be.—Schaller v. City Omaha, 8. C. Neb., Feb. 8, 1888; 36 N. 
W. Rep. 533. 

67. EQuiry—Parties—Creditor. Where one is bona 
fide engaged in litigation claiming title to property, his 
simple contract creditor cannot intervene in the suit or 
be heard with reference thereto.—Postal, etc. Co. v. Snow- 
den, Md. Ct. App., Dec. 16, 1887; 12 Atl Rep. 549. 

68. EQuiry—Pleading—Answer, Where the allega- 
tion of a bill in equity is that defendant had violated a 
written agreement, and the answer is that by a parol 
agreement made at the same time she had a right to do 
so, the answer is not responsive to the bill, and the bur- 
den of proof to establish the parol agreement is upon 
the defendant. — Appeal of Kenney, S.C. Penn., Feb. 20, 
1888; 12 Atl. Rep. 589. 

69. Equity — Pleading — Multifariousness. A bill 
filed for specific performance of a contract for the sale of 
land, wherein the complainant had equities prior to the 
contract, is not multifarious for joining the wife of the 
contracting party, who had received from her husband 
a voluntary conveyance of the land prior to the con- 
tract with knowledge of the complainant’s equities.— 
Barry v. Barry, 8.C. Miss., May 2, 1887; 3 South. Rep. 532. 

70. Equiry—Specific Performance. Circumstances 
stated under which a party who has agreed to the ex- 
change of land, but failed for six weeks to comply with 
his engagements, is not entitled to a decree for specific 
performance.—Appeal of Alexander, 8. C. Penn., Feb. 13. 
1888; 12 Atl. Rep. 580. 

71. ERROR — Writ of Error —Limitation. A writ of 
error must be brought in Ohio within two years after 
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the rendition of the judgment complained of, and all 
persons who may be affected by that judgment must be 
made parties to the action. If not brought within that 
time the writ of error will be barred.—Burke v. Taylor, 
8. C. Ohio, Nov. 22, 1888; 15 N. E. Rep. 471. 

72. ERROR, WRIT OF—Description of Judgment. 
When the citation in error does not describe the judg- 
ment as it is described in the petition in error, as re- 
quired by Texas law, the suit will be stricken from the 
docket and another citation issued.—Crane v. Hogan, 8. 
C. Tex., Dec. 13, 1887; 7 S. W. Rep. 57. 

73. EVIDENCE—After Suit Brought—Ejectment. It 
is error in ejectment to admit in evidence a deed made 
after suit brought in order to correct a mistake in de- 
scription in a prior deed.—Green v. Jordan, S.C. Ala., 
Jan. 11, 1888; 3 South. Rep. 513. 

74. EVIDENCE — Constable’s Deed — Judgment. 
When in an action to recover possession of real prop- 
erty defendant claims under a constable’s deed, such 
deed is not admissible without proof of the judgment 
and execution. —Peterson v. Weissbein, 8. C. Cal., Feb. 21, 
1888 ; 16 Pac. Rep. 769. 

75. EVIDENCE — Insurance — Renewal. Where a 
party desiring to renew a policy of insurance mentions 
the subject to the clerk of the insurance agent and re- 
ceives no reply whatever, the silence of the clerk is no 
evidence one way or the other as to the liability of the 
insurance company.—Royal, etc. v. Co. Beatty, S. C. Penn., 
Feb. 20, 1888; 12 Atl. Rep. 607. 

76. EVIDENCE — Res Gestx — Divorce. Circum- 
stances stated under which cruel treatment may be 
given in evidence as part of the res geste in a divorce 
case.—Pasemore v. Passmore, 8. C. Ind., Feb. 7, 1888; 15 N. 
E. Rep. 338. 

77. EXECUTION—Distribution of Proceeds. In pro- 
ceedings to distribute funds in the hands of a sheriff 
arising from a sale, all claims thereto must be consid- 
ered together aad in one judgment.—Citizens’ Bank v. 
Tureaud, 8. C. La., Feb. 13, 1888; 3 South. Rep. 538. 

78. EXECUTION — Return — Sufficiency. A sheriff's 
return upon an execution described the land by refer- 
ence to the deed made by him, wherein it was properly 
described: Held, sufficient.— Traylor v. Lide, 8. C. Tex., 
Dec. 20, 1887; 78. W. Rep. 58. 

79. EXECUTOR—Bond—Illegal Consideration—Partner- 
ship. Where a surviving partner exacted from the 
executor of the deceased partner a bond conditioned 
that the executor should keep secret certain transac- 
tions of the late firm, and required a deposit to secure 
the payment of the bond: Held, that the exaction of the 
bond was illegal, that the bond was void for want of 
consideration, and that the executor could recover the 
desposit. — Zimmerman v. Kinkel, N. Y. Ct. App., Feb. 7, 
1888; 15 N. E. Rep. 407. 

80. EXECUTOR — Public Administrator —Appointment. 
Under the act of 1870, No. 87, the public adminis- 
trator cannot be appointed to the succession of a party 
dying intestate, when his heirs are present or repre- 
sented and are in possession of the property left by 
him.— Succession of Smith, 8. C. La., Feb. 13, 1888; 3 South. 
Rep. 539. 

81. EXEMPTION — Claim — Trial. Under Alabama 
law, where the plaintiff in a contest to try the right to 
exemptions claimed has failed to give the statutory no- 
tice, which the defendant refuses to waive, upon the 
failure of plaintiff to appear at such trial nonsuit may 
be granted against him but not a judgment.—McAbee v. 
Parker, 8. C. Ala., Jan. 9, 1888; 3 South. Rep. 521. 

82. FEES — Sheriff — Mileage. A sheriff served 
eighteen citations on a defendant at the same time, go- 
ing to M and delivering them to his deputy, who served 
them near M and mailed them to the county-seat: Held, 
that the sheriff, under Texas laws, could charge mileage 
in each case, including the return from M to the county- 
seat.—Gul/, etc. R. Co. v. Dawson, 8. C. Tex., Jan. 24, 1888; 
78. W. Rep. 63. 

83. FORCIBLE ENTRY AND DETAINER — Plea—Adverse 
Possession. A plea of not guilty in an action of 









































forcible entry and detainer, obliges the plaintiff to 
prove every fact. The building of a few rods of fence, 
and cultivating afew brush or plowing a few furrows, are 
not such acts of possession as will enable the party to 
maintain an action of forcible entry and detainer 
against one who has been in possession for more than 
a year under a lease from an adverse claimant.—Gal- 
lahger v. Connell, 8. C. Neb., Feb. 15, 1888; 36 N. W. Rep. 
566. 

84. FRauD—Corporation. Where one buys a busi- 
ness of manufacturing and transfers it to nominal cor- 
poration of which he is the president, the assets of such 
corporations so transferred by him are liable for his 
debts.—Van Campen v. Ingram, N. J. Ct. Chan., Feb. 16+ 
1888; 12 Atl. Rep. 537. 

85. Fraup — Execution —Supplementary Proceedings. 
Where one to defraud a creditor and avoid the 
performance of a contract has sold his whole estate 
and full evidence of his fraud appears, he will be re- 
quired by decree to perform his contract and pay the 
money. — Logan v. O’ Leary, N. J. Ct. Chan., Feb. 14, 1838 ; 
12 Atl. Rep. 535. 

86. FRAUD—Fraudulent Representations. Where 
plantiff and defendant agreed to rent premises from a 
third person with whom the defendant makes contract, 
and afterward represents to plaintiff that the rent 
agreed upon is $100 a month, and plaintiff continues to 
pay her half of that sum until she discovers that the 
real rent is only $65 a month: Held, that the recital of 
these facts constitute astatement of a good cause of 
action.—Du Sonchet v. Dutcher, 8. C. Ind., Feb. 7, 1888; 15 
N. E. Rep. 459. 

87. FRAUDS—Statute of — Realty—Part Performance. 
A and B had judgments against each other, andon 
execution each bought the other’s land, and i: was sub- 
sequently agreed that each should retain his land upon 
A’s paying B’s judgment. A did so and kept his land 
but received no deed: Held,that there was part per- 
formance, taking the case out of the statute of frauds. 

Si v. Headlee, 8. C. Mo., Feb. 20, 1888; 78. W. Rep. 
20. 

88. FRAUDULENT CONVEYANCE — Evidence.——-Circum- 
stances stated under which it is a question for the jury 
whether a fraudulent combination between the vendor 
and vendee of property to defeat the creditors of the 
vendor, and in such case evidence of the declaration of 
either in the absence of the other is admissible against 
both.—Lowe v. Dalrymple, 8. C. Penn., Jan. 3, 1888; 12 Atl. 
Rep. 567. 

89. FRAUDULENT CONVEYANCES—Possession—Declara- 
tions. In an action to set uside a levy on lands 
bought by one claiming under a conveyance from the 
debtor, who was found in possession at the time of the 
levy, the declarations of the latter tending to show that 
he had put his property out of his hands so that his 
creditors could not reach it are admissible.—Rutledge v. 
Hudson, 8. C. Ga., Nov. 29, 1887; 58. E. Rep. 93. 

90. GirT—Land — Specific Performance. A gift of 
land by parol by a father to his son, followed by valuable 
improvements thereon by the donee, will not pass the 
legal title; a decree of specific performance must be ob- 
tained.— Howell v. Elsberry, 8. C. Ga., Jan. 23, 1888; 58. E. 
Rep. 96. 

91. HEIR—Liability of—Ancestor’s Debt. The lia- 
bility of a heir for the debt of his ancestor is alegal lia- 
bility enforceable by an actlon at law.—Mutual, etc. Co. 
v. Hopper, N. J. Ct. Chan., Feb. 9, 1888; 12 Atl. Rep. 528. 

92. HOMESTEAD—Deed—Sale. In Missouri, in eject- 
ment brought by a purchaser at execution sale, the de- 
fendant cannot rely for his homestead rights on a deed 
made and filed after the sale.— Tennant v. Pruitt, 8. C. 
Mo., Feb. 20, 1888; 78. W. Rep. 23. 


93. HOMESTEAD—Judgment—Levy. A levy made 
by a judgment creditor on a homestead creates a lien, 
which takes precedence of a mortgage subsequently 
executed, there being no laches in obtaining and en- 
forcing the lien, under Arkansas law.— Brandon v. Moore, 
8. C. Ark., Feb. 4, 1888; 7S. W. Rep. 36. 
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94. HOMESTEAD—Judgment—W aiver. A claim of 
homestead exemption by a wife is waived, if not inter- 
posed till after judgment in a suit for necessary family 
supplies, where an order to sell the homestead is in- 
corporated in the judgment.—Stanley v. Ehrman, 8. C. 
Ala., Jan. 23, 1888; 3 South. Rep. 527. 

95. HOMESTEAD—Mortgage — Sale. The lien of a 
mortgage creditor upon lands set apart as a homestead 
exemption to his debtor under his bankruptcy, is not 
divested by a sale of the premises by the debtor’s ad- 
ministrator under order of the court of ordinary.— 
Barrett v. Durham, 8. C. Ga., Dec. 19, 1887; 5 8. E. Rep. 102. 

96. HOMESTEAD — New Constitution. When one 
holds a homestead under the constitution of 1868, a new 
and independent homestead set apart to him under the 
constitution of 1877 is a nullity.—First N. Bank v. Massen- 
gill, 8. C. Ga., Dec. 16, 1887; 5 S. E. Rep. 100. 

97. HOMESTEAD — Sale. Homestead property set 
apart to the head of a family can only be sold underthe 
conditions prescribed in the constitution, so long asthe 
family exists as a family of this State.—Hart v. Evans, 8. 
C. Ga., Nov. 22, 1887; 5S. E. Rep. 99. 

98. HOMESTEAD—Sale—Proceeds.——In South Carolina, 
the sale of a homestead on execution is absolutely void, 
and the claimant of the homestead cannot claim a 
homestead in the proceeds of such sale.—Ross v. Brad- 
Sord, 8. C. 8. Car., Feb. 11, 1888; 5S. E. Rep. 84. 

99. HUSBAND AND WIFE—Carrying on Business. A 
married woman may carry on business and make con- 
tracts as though she were unmarried.—Shortel v. Young, 
8. C. Neb., Feb. 15, 1888; 36 N. W. Rep. 572. 

100. HUSBAND AND WIFE — Community Property — 
Rights of Heirs.——When a husband mortgages commu- 
nity property to secure community debts and a debt 
contracted after the death of the wife, which property 
is purchased on foreciosure by the mortgagee, the heirs 
of the wife, in a suit to quiet their title, must pay their 
share of the community debts, less their share of the 
rents and profits.—Johnston v. Sav. L. S. Union, 8. C. Cal., 
Feb. 18, 1888; 16 Pac. Rep. 753. 

101. HUSBAND AND WIFE — Foreign Law — Presump- 
tions. In Arkansas, it is a presumption of law in the 
absence of evidence, that the husband’s rights in prop- 
erty acquired by his wife in another-State are governed 
by the common law.—Thorn v. Weatherly, S. C. “Ark., 
Feb. 4, 1888; 7S. W. Rep. 33. 

102. INFANCY—Conveyance—A voidance.—— When an 
infant sues to set aside her deed, equity can require her 
to do equity, and may leave the property with the 
grantee and decree other property to her.—Kerr v. Kerr, 
8. C. App. Va., Dec. 1, 1887; 5S. E. Rep. 89. 

103. INJUNCTION—Pending Suit — Solvency. When 
plaintiff claims he has a right of way by deed over de- 
fendant’s land, it is not error to refuse an injunction 
against interference, when defendant has a suit to 
correct the deed and is able to pay damages.—Georgia 
8. Co. v. Davitt, 8. C. Ga., Jan. 9, 1888; 48. E. Rep. 875. 

104. INSURANCE—Agents — Licenses. An insurance 
agent is only an intermediary between the insured and 
the company jhe represents. He is different from a 
person, firm or corporation doing an insurance busi- 
ness, and he is liable for the license exacted by law from 
the latter.— State v. Woods, 8. C. La., Feb. 13, 1888; 3 South. 
Rep. 543. 

105. INSURANCE — Representations — Warranty. 
When a warranty is given, which is false, either by 
mistake or wilfully, the insurance company is relieved 
on its policy of insurance, but representations made 
have that effect only when wilfully, erroneous or grossly 
negligent.—Fisher v. Crescent I. Co., U. 8.C.C. (N. Car.), 
November Term, 1887; 33 Fed. Rep. 544. 

106. INSURANCE—Warranty — Representations. In 
thembsence of fraud or gross negligence a policy of in- 
surance is not vitiated by incorrect representations, 
though the application states that he has made known 
all the circumstances so far as known to him, and that 
such statements are made a condition of the insurance 
and a warranty by the insured.—Fisher v. Crescent I. Co., 



































U. 8. C. C. (N. Car.), December Term, 1887; 33 Fed. Rep. 
549. 


107. INTEREST — Depositions — Courts. A State 
depositary must pay on court deposits the interest fixed 
by law, unless the court varies it.— Nat. Bk. of Rutland v. 
Hankinson, U. 8. C. C. (N. Y.), Jan. 26, 1888; 38 Fed. Rep. 
561. 

108. INTOXICATING LIQUORS—License—Revocation.— 
When a party is convicted of a violation of law con- 
nected with the sale of liquors in a city of the first-class, 
and his conviction has been certified to the city au- 
thorities, his license may be revoked by resolution of 
the city authorities by resolution without notice to him, 
and the act authorizing it is constitutional.—Martin v. 
State, S. C. Neb., Feb. 8, 1888; 36 N. W. Rep. 554. 

109. JUDGMENT—Collateral Attack—Presumption. 
When an order of publication was made January 25, 
where three weeks were required for publication, and 
judgment was rendered February 22 before a justice of 
the peace, in.a collateral proceeding the service must be 
considered to have been properly made. In collateral 
proceedings any presumption should be in support of 
judicial acts.— Traylor v. Lide, 8. C. Tex., Dec. 20, 1887; 7 
S. W. Rep. 58. 

110. JUDGMENT—Contract — Statute. A judgment, 
whether founded on tort or contract, is a contract, 
within the meaning of the New York Code of Civil 
Procedure, and in an action upon a foreign judgment, 
it is not necessary to state the ground upon which that 
judgment was founded.—Gutta-percha and Rubber, etc. 
Co., N. Y. Ct. App., Jan. 24, 1888; 15 N. E. Rep. 402. 

lll. JUDGMENT—Default—Striking Off—Pleading Over. 
Where a judgment by default was rendered, and 
the defendant the next day filed an answer to which 
the plaintiff filed a replication, and the case was tried 
upon its merits, the judgment by default was afterwards 
properly set aside.—City of Philadelphia v. Coulston, 8. C. 
Penn., Feb. 6, 1888; 12 Atl. Rep. 604. 

112. JUDGMENTS—Sureties—Agreements. When an 
indorser confesses judgment on the agreement of his 
principals to procure other security, and to obtain a 
like judgment from another indorser, he is liable there- 
on, though the principal does not fulfill his agreement. 
—Kelly v. Taliafem, 8. C. App. Va., Jan. 20, 1888; 5 8. E. 
Rep. 85. 

113. JUDGMENT—Res Adjudicata. Where an action 
is brought against a city and its servants, and the joint 
answer sets up a former judgment against the city only, 
a demurrer to the answer cannot be sustained, because 
the city is the real party and its servants only nominal 
parties.— Foust v. City of Huntington, 8. C. Ind., Jan. 25, 
1888; 15 N. E. Rep. 337. 

114. JUDGMENT—Res Adjudicata—Quieting Title. 
In an action for quieting title the rights of all parties 
claiming title to the property may be adjudicated, and 
the judgment in such a case is res adjudicata as to all 
parties to the action.—Jndiana, etc. Co. v. Allen, 8. C. Ind., 
Feb. 14, 1888; 15 N. E. Rep. 451. 

115. JURISDICTION—Service—N on-residents.— When, 
in a personal action for damages sustained in a for- 
eign country, personal service is had on a defendant, it 
is error to dismiss the action, though plaintiff and de- 
fendant are aliens.—Roberts v. Dunsmeier, 8. C. Cal., 
March 1, 1888; 16 Pac. Rep. 782. 

116. JURISDICTION—W aiver—Court of Claims. One 
who institutes proceedings in the court of claims for 
damages for lands taken for public purposes, cannot 
allege that the law establishing the court is unconsti- 
tutional.—Great F. M. Co. v. Garland, U. 8.8. C., Feb. 6, 
1888; 8S. C. Rep. 681. 

117. LANDLORD AND TENANT—Surrender to Another— 
Justice of the Peace—Title. A lessee cannot by sur- 
render to another deprive his landlord of his right to 
the possession. A justice of the peace may receive 
deeds in connection with other evidence to see who is 
entitled to the possession of real estate.—Gallagher v. 
Connell, 8. C. Neb., Feb. 15, 1888; 36 N. W. Rep. 566. 

118. LIMITATIONS — Creditors. Creditors are never 






































356 


THE CENTRAL LAW JOURNAL. 


No. 14 








barred by lapse of time while the law itself hinders 
them from proceeding.—Hart v. Evans,8. C. Ga., Nov. 22, 
1887; 5S. E. Rep. 99. 

119. Lru1TaTIONs—Suspension of Limitations—Admin- 
istrator. The presentation of a claim to an admin- 
istrator after he has initiated proceedings to declare 
the estate insolvent, suspends the running of the stat- 
ute of limitations.—Smith v. Crater, N. J. Ct. Err. & App., 
Feb. 11, 1888; 12 Atl. Rep. 530. 

120. MALICIOUS PROSECUTION — Evidence. In an 
action for malicious prosecution, evidence of improper 
treatment of plaintiff while in prison is not admissible 
against the defendant, who had no control over the 
public officials in whose custody the plaintiff had been 
placed.—Zebley v. Storey, S.C. Penn., Jan. 3, 1888; 12 Atl. 
Rep. 569. 

121. MALICIOUS PROSECUTION—Evidence—Province of 
Jury—Construction. Where, in an action for mali- 
cious prosecution, the evidence of want of probable 
cause is pretty evenly balanced, it is the duty of the 
jury to weigh the evidence, and an instruction that they 
should find for the defenddht is properly refused.— 
Acker v. Gundy, 8. C. Penn., Feb. 20, 1888; 12 Atl. Rep. 595. 

122. MARRIED WOMAN — Mortgage — Estoppel. 
Where a married woman purchases property and gives 
her note therefor, with a mortgage on her own prop- 
erty to secure the payment of the note, and an affidavit 
that the note and mortgage were executed by her for 
the property purchased by her: Held, that such note 
and mortgage can be enforced against her by an inmo- 
cent purchaser thereof without notice of any defense, 
although she may show that the affidavit was obtained 
from her by the fraud and collusion of her husband 
and the payee of the note.—Lane v. Schlemmer, S. C. Ind., 
Feb. 15, 1888; 15 N. E. Rep. 454. 

123. MASTER AND SERVANT — Negligence — Contribu- 
tory. A car of unusual height was in a train, and a 
brakeman, while standing on it, was killed by being 
struck by a bridge. Several persons were looking on, 
but gave no warning, seemingly apprehending no dan- 
ger: Held, that the question of negligence was for the 
jury.—Stirk v. Central, etc. Co., 8. C. Ga., Jan. 30, 1888; 58. 
E. Rep. 105. 

124. MASTER AND SERVANT—Negligence—Control. 
When, to obtain a foundation, a neighboring wall is un- 
dermined, the work being done under the direction of a 
supervising architect, subject to the control of the 
owner, the latter is liable for injuries to a workman 
caused by the negligent performance of the work.— 
Campbell v. Lunsford, 8. C. Ala., Jan. 13, 1888; 3 South. 
Rep. 522. 

125. MASTER AND SERVANT—Negligence—Seaman. 
Where a seaman, while at the wheel, owing to a heavy 
sea, is thrown over the wheel and injured, the ship is 
not liable, in the absence of negligence on its part and 
no faulty construction of the wheel being shown.— The 
Harry Buschman, U. 8. D.C. (N. Y.), Jan. 16, 1888; 33 Fed. 
Rep. 558. 

126. MECHANIC’s LIEN—Enforcing. A mechanic's 
lien, in Arkansas, for work in moving and repairing a 
saw mill cannot be enforced against lumber manufact- 
ured in the mill.—Russell v. Painter, 8. C. Ark., Feb. 4, 
1888; 7S. W. Rep. 35. 

127. MECHANIC’S LIEN—Legal Title—Equitable Title.— 
Where N, holding the equitable title to land of which K 
holds the legal title, contracts a liability for building 
materials, and afterwards defendant buys the legal title 
before the mechanic’s lien is filed, he is not liable for 
such materials.— Weaver v. Sheeler, 8. C. Penn., Feb. 13, 
1888; 12 Atl. Rep. 558. 

128. MECHANIC’s LIEN — Time of Filing. Under 
Kansas laws, a mechanic’s lien is not valid if filed before 
the completion of the building, unless work thereon is 
abandoned. —Catlin v. Douglass, U. 8. C. C. (Kan.), 
November, 1887; 33 Fed. Rep. 569. 

129, MINES—Location — Execution — Publication. 
After publication in an application for a patent and 
payment for the land, no adverse interest can be con- 



































sidered, and such party is the owner of the land. One 
purchasing his title under a constable’s sale during 
publication, at most receives a quitclaim and must 
adverse to protect his interest, otherwise the original 
party may go on and obtain a patent, which does not 
pass by such sale.—Hamilton v. Southern, etc. Co., U. 8. C. 
C. (Nev.), Dec. 23, 1887; 33 Fed. Rep. 562. 

130. MORTGAGE—Action to Set Aside—Proceeds. 
When an action is brought to set aside a mortgage and 
subject land to a judgment, and a cross-bill is filed ask- 
ing that the land be sold,to satisfy the mortgage, a 
decree in favor of the cross-bill should order that the 
excess of the proceeds beyond the mortgage be applied 
on the judgment.—Simpkinson v. Sanders, Ky. Ct. App., 
Feb. 4, 1888; 78. W. Rep. 32. 

131. MORTGAGE—Judgment—Priority—Notice. An 
unrecorded mortgage given by an ancestor has priority 
over a judgment recovered against his heir during the 
life-time of the ancestor, although the plaintiff in the 
judgment had no notice of the mortgage.—Voorhis v. 
Westervelt, N. J. Ct. Err. & App., Feb. 11, 1888; 12 Atl. Rep. 
533. 








132. MORTGAGE—Payment. Where, by the terms of 
a mortgage, one-half of the money arising therefrom is 
to be paid to J after the death of S, the other half to be 
paid to certain minor children as they should respect- 
ively arrive at full age: Held, that a payment of the 
whole amount to J was unauthorized. —Waterman v. 
Webster, N. Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 380. 

133. MORTGAGE — Receiver — Foreclosure. Where 
the creditor of a corporation, holding a mortgage upon 
its property, files a bill to foreclose the mortgage, mak- 
ing the receiver a party defendant to the bill, he cannot 
object to the answer of the receiver, which impugns the 
validity of the mortgage, on the ground that he, the re- 
ceiver, has no interest in himself to justify such a de- 
fense.— Ryan v. Anglesea, etc. Co., N. J. Ct. Chan., Feb. 16, 
1888; 12 Atl. Rep. 539. 

134. MUNICIPAL CORPORATION—Defective Sidewalk.—— 
A city is not liable for a defective sidewalk which is not 
within the limits of the street but on private ground, 
unless the city has notice of the dangerous condition of 
that sidewalk and fails to erect any barrier indicating 
the true limit of the street.—Jewhurst v. City of Syracuse, 
N. Y. Ct. App., Feb: 7, 1888; 15 N. E. Rep. 409. 

135. MUNICIPAL CORPORATIONS — Eminent Domain — 
Statutes. Construction of Pennsylvania statutes 
relative to the widening of Chestnut street of Philadel- 
phia by the corporation of that city by right of eminent 
domain.—Jn re Chestnut Street, S.C. Penn., Feb. 18, 1888; 
12 Atl. Rep. 585. 

136. MUMCIPAL CORPORATIONS—Statute—Railroad.— 
Construction of New York statutes relative to railroad 
tracks, turnpikes and the powers of municipal corpora- 
tions relative thereto.—City of Albany v. Watervliet, etc. 
Co., N. Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 370. 

137. NEGLIGENCE. It is negligence for the driver 
of a vehicle, trotting up a grade of a street and looking 
backward instead of forward, to drive over achild seven 
years old who was crossing the street.—Moehus v. 
Hermann, N. Y. Ct. App., Feb. 10, 1888; 15 N. E. Rep. 415. 

138. NEGLIGENCE—Constructions. In an action for 
negligence implicating the respective drivers of two 
street cars, it is prejudicial error for the court in its in- 
structions to intimate that one is without fault and that 
the other has been guilty of negligence.—Black v. Brook- 
lyn, etc. Co., N. Y. Ct. App., Feb. 7, 1888; 15 N. E. Rep. 389. 

139. NEGLIGENCE— Damages—Opinion.——The doctrine 
of comparative negligence is unknown in Missouri. A 
question to the plaintiff as to the damages he thinks he 
has sustained by an injury to his minor child, considering 
the value of his services to his twenty-first year, should 
be excluded.—Hurt v. St. Louis, etc. R. Co., 8. C. Mo., Feb. 
20, 1888; 78. W. Rep. 1. 

140. NEGLIGENCE — Defective Premises. Where a 
party makes an opening along a pavement and puts up 
a rail to keep parties from falling into it, it is his duty to 
keep such rail in good condition, and he is liable to one 
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injured by leaning against it and falling into the hole 
by reason of its giving away.—Aotel Assn. v. Walters, 8. C. 
Neb., Feb. 8, 1888; 36 N. W. Rep. 561. 

141. NEGLIGENCE—Druggist. Where a druggist or 
his servant negligently furnishes a deadly drug in lieu 
of a harmless medicine, and death ensues in conse- 
quence, the druggist is liable in damages for such negli- 
gence.— Davis v. Guarnieri, 8. C. Ohio, Dec. 13, 1887; 15 N. 
E. Rep. 350. 

142, NEGLIGENCE—Evidence. -A railroad company 
is not liable in damages to an employee who falls into a 
ditch while engaged in work, and whose horses draw 
his roller over him.—Kelly v. Manayunk, etc. Co., 8. C. 
Penn., Feb. 20, 1888; 12 Atl. Rep. 598. 

143. NEGLIGENCE—Loss of Property by Fire. Cir- 
cumstances stated under which it was held to be a 
question for the jury whether a fire which destroyed 
the property involved was caused by sparks from an 
east-bound train or from a west- bound train.— Tanner 
v. New York, etc. Co., N. Y. Ct. App., Jan. 17, 1888; 15 N. E. 
Rep. 379. 

144. NEGLIGENCE—Master and Servant.- A servant 
who after learning that a noxious vapor is escaping into 
arovoom in which he is at work assumes all the risks 
arising from that fact.—Beittenmiller v. Bergner, 8. C. 
Penn., Feb. 20, 1888; 12 Atl. Rep. 599. 

145. NEGOTIABLE PAPER—Indorsement—Accommoda- 
tion Indorser. An accommodation indorsement is a 
general loan of the credit of the indorser, but a special 
agreement may be made by which it becomes a special 
loan, and if the note is used for any other purpose the 
indorser will be released, Guere.—Cozens v. Middleton, 
8. C. Penn., Feb. 13, 1888; 12 Atl. Rep. 566. 

146. NEGOTIABLE PAPER—Transter Before Maturity. 
Where one transfers a promissory note before 
maturity, in payment of an antecedent debt to a cred- 
itor who has no notice of any defense to it, the creditor 
can recover on the note.—Hart v. United States, etc. Co., 
8. C. Penn., Feb. 13, 1888; 12 Atl. Rep. 561. 

147. NOTARY PUBLIC — Negligence — Damages. In 
an action against a notary for neglect in taking the ac- 
knowledgment of a mortgage of a crop, when it ap- 
pears that the crop was worthless, not even nominal 
damages can, under the code, be recovered.— McAllister 
v. Clement, 8. C. Cal., Feb. 25, 1888; 16 Pac. Rep. 775. 

148. NUISANCE—Abatement—Estoppel. In an ac- 
tion to abate a mill-pond as a nuisance, the party ap- 
plying for the abatement is not estopped by the fact 
that he is a stockholder in the company which owns 
the mill-pond.—Zeonard v. Spencer, N. Y. Ct. App., Feb. 
10, 1888; 15 N. E. Rep. 397. 

149. OFFICERS — Misconduct — Constitution. The 
act of 1873-74, p. 911, regarding the removal of civil offi- 
cers, and the act of March 30, 1874, imposing a fine on 
civil officers who violate their duties, are repealed—the 
former by the constitution of 1879, the latter by the act 
of March I4, 1883.—Fraser v. Alexander, 8. C. Cal., Feb. 20, 
1888 ; 16 Pac. Rep. 757. 

150. PARENT AND CHILD — Divorce.———Where, by a 
decree of divorce, the marriage is dissolved on account 
of her husband’s misconduct and the care and custody 
of the children is confided to the wife, and alimony al- 
lowed to her, the husband is nevertheless bound to 
support the children until they are able to support 
themselves.—Pretzinger v. Pretzinger, S. C. Ohio, Dec. 13, 
1887; 15 N. E. Rep. 471. 

151. PARENT AND CHILD —Emancipation. An in- 
solvent debtor may emancipate his minor children, and 
his creditor will have no claim to the proceeds of their 
labor.—Shortel v. Young, 8. C. Neb., Feb. 15, 1888; 36 N. W. 
Rep. 572. 

152. PaRTITION—Defense—Failure to Set Up.—When 
a party claiming through execution proceedings fails to 
set up his interest in his answer in a partition suit, he 
cannot, after final decree upon receiving the sheriff’s 
deed, obtain redress based on that deed.—Bobd v. Gil- 
more, 8. C. Mo., Feb. 20, 1888; 7S. W. Rep. 5. 

1538. PARTNERSHIP—Contract—Estoppel. 
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clafm is assigned to a partnership, and is afterwards 
assigned by the assignee of the assignor, who has be- 
come insolvent, to a member of the firm, the latter is 
estopped to claim that the first assignment was void, 
as a fraud on the assignor’s creditors.—Craw/ford v. Hal- 
sey, U. 8. 8. C., Feb. 20, 1888; 8 S. C. Rep. 641. 

154. PARTNERSHIP—Liquidating Partner. A liqui- 
dating partner is not entitled to compensation for serv- 
ices as such in the absence of contract.—Appeal of 
Shriver, 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 553. 

155. PATENTS — Infringement —Injunction. Where 
it appears from the defense that, if sustained, the 
patent will be sustained on avery narrow margin, a 
preliminary injunction will be denied. — Glaenzer v. 
Weiderer, U. 8. C. C. (N. Y.), Nov. 1, 1887; 33 Fed. Rep. 583. 

156. PATENTS—Licensee—Equity. A licensee can- 
not sue in equity for infringement of the patent.—JU/I/- 
man v. Chickering, U. 8. C. C. (Mass.), Jan. 16, 1888; 33 Fed. 
Rep. 582. 

157. PATENTS — Soda-fountains. The re-issue on 
Aug. 5, 1879, of patent issued June 25, 1872, for soda- 
fountains, omitted to claim the tin vessel, incased by a 
steel cylinder and ends soldered to the latter: Held, 
that as the patent called for a joint made with a pure 
tin solder, the use of a solder half tin and half lead was 
no infringement.— Matthews v. Iron, etc. Co., U. 8. 8. C. 
Jan, 23, 1888; 8 8. C. Rep. 639. ’ 

158. PLEADING — Amendment — Costs. When the 
plaintiff is not injured thereby, defendant will be al- 
lowed to amend by putting in a new defense upon pay- 
ing taxable costs.—Arnold v. Chesebrough, U. 8. C. C. (N. 
Y.), Dec. 13, 1887; 33 Fed. Rep. 571. 

159. PLEADING—Answer—Ejectment. When a pe- 
tition in ejectment avers that the plaintiff is the owner 
and entitled to the possession, an answer containing 
no denial but averring that plaintiff claims under a 
tax-title and setting up several defenses thereto is bad 
on demurrer, in not alleging that plaintiff's title is 
based solely on the tax-title.—Caines v. Katz, 8. C. Mo., 
Feb. 20, 1888; 7S. W. Rep. 18. 

160. PRACTICE — Judgment — Record — Statute. A 

judgment is not a written instrument in the sense of 
the Indiana statute which makes written instruments 
filed as cause of action in suits a part of the record. In 
an action brought upon judgment to enjoin its enforce- 
ment the attaching of a copy of it to the complaint does 
not make it a part of the record.—Dumbould v. Rowley, 8. 
C. Ind., Feb. 18, 1888; 15 N. E. Rep. 463. 
* 161. PRACTICE—Nonsuit—Reversal. Though a non- 
suit be improperly awarded, yet it cannot be reversed 
on writ of error if it be not excepted to.— McBride v. 
Latham, 8. C. Ga., Oct. 11, 1887; 48. E. Rep. 927. 

162. PRACTICE — Reference—Trial by Jury. In a 
suit on an administrator’s bond a reference was made 
and the report of the referee was excepted to. The 
court overruled the exceptions and directed a verdict 
by the jury in accordance with the report: Held, er- 
roneous, since defendant was entitled to a trial by jury. 
—Poullian v. Brown, 8. C. Ga., Jan. 30, 1888; 5S. E. Rep. 
107. 
































163. PRACTICE—Trial—Verdict.——The judgment must 
follow the verdict. Where a jury finds a verdict for the 
plaintiff for $800 and for the defendant for $300, the judg- 
ment should be rendered for the plaintiff for $500,— 
Baughan v. Baughan, 8. C. Ind., Feb. 15, 1888; 15 N. E. Rep. 





466. 

164. PRINCIPAL AND AGENT—Commissioners. An 
agent found a purchaser, who paid part of the price 
and tendered the rest in checks, which were refused. 
After the time specified had passed he conveyed the 
property to his father, saying that he did not intend to 
pay the agent any commission. The father conveyed 
to the first purchaser on the payment of the balance 
agreed on: Held, that the agent was entitled to his com- 
mission.— Wilson v. Sturgis, 8. C. Cal., Oct. 28, 1886 ; 16 Pac. 
Rep. 772. 

165. PRINCIPAL AND AGENT—Fraudulent Purchase.—— 
When an agent conceals from his principal material 
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facts relative to the value of his land, and by subter- 
fuge fraudulently purchases it from the principal in the 
name of another, the deed may be set aside.— Bookwalter 
v. Lansing, 8. C. Neb., Feb. 9, 1888; 36 N. W. Rep. 549. 


166. PRINCIPAL AND AGENT — Creditor — Laches. 
When the holder of a note promises a surety on his re- 
quest to proceed against the estate of the principal, 
upon whose estate no letters of administration have 
been taken out, the surety is not relieved by the failure 
of the holder to take out letters on the estate.— Brown 
v. Flanders, 8. C. Ga., Feb. 1, 1888; 5 8. E. Rep. 92. 


167, RAILROADS — Charters—Damages. Under the 
charter of the Northern Central Railway Company, that 
corporation is liable for consequential damages to in- 
dividuals arising from the construction of a new line in 
proximity thereto.—Northern, etc. Co. v. Holland, 8. C. 
Penn., Jan. 3, 1888; 12 Atl. Rep. 575. 


168. RECEIVER—Leave to Sue. A party cannot sue 
a receiver in another county, where he and the receiver 
both reside, without leave of court.—Piper v. Stratten, 8. 
C. Tex., Nov. 1, 1887; 7S. W. Rep. 45. 


169. SALE—Acceptance—Burdens of Proof. Where 
a machinist sells machinery to a person upon condition 
that it should be inspected and approved by the buyer 
before shipment, and it is so inspected and approved, 
the burden of proof is upon the purchaser to show that 
the machinery was of inferior quality or otherwise be- 
low the grade of workmanship that he had bargained 
for, and that it had received, while in his hands, fair 
treatment to test its merits.— Whitney, etc. Co. v. Reuss, 
8. C. La., May 31, 1887; 3 South. Rep. 500. 

170. SCHOOLS — Teacher — Corporal Punishment—As- 
sault and Battery. A teacher is not guilty of assault 
and battery who inflicts corporal punishment upon a 
pupil, upon his election to receive such punishment in- 
stead of expulsion from the school. Construction of 
Indiana school laws.—Vanvacter v. State, 8. C. Ind., Feb. 
9, 1888; 15 N. E, Rep. 341. 

171. SHIPPING — Charter-party — Ventilation. A 
clause in a charter-party providing that ventilation 
should be made by the charterers does not remit the 
whole subject of ventilation to the unlimited discretion 
of the charterers. The other party has aright to re- 
quire that the ship be properly ventilated.— Russell v. 
Allerton, N. Y. Ct. App., Feb. 7, 1888; 15 N. E. Rep. 391. 

172. SUBROGATION—Corporation — Mortgage.——When 
a corporation becomes insolvent after executing a 
mortgage, the mortgagee cannot be sustituted to the 
claims of those persons who take preference over the 
mortgage.— Traders’ N. Bank v. Woodlawn M. Co.,8.C.N. 
Car., Feb. 21, 1888; 5 8. E. Rep. 81. 

173. TAXATION—Board of Equalization—Constitutional 
Law. The act creating the State board of equaliza- 
tion, authorizing to change the assessment valuation of 
the counties when found to be wrong, is constitutional. 
—Spalding v. Hill, Ky. Ct. App., Feb. 11, 1888; 78. W. Rep. 
27. 























174. TAXATION — Delinquent Taxes — Tax-collector — 
Statutes.—Construction of Louisiana statutes relative 
to taxation, delinquent taaes, and the deeds of tax- 
collectors for land sold on account of delinquent taxes. 
—In re Lake, 8. C. La., May 24, 1887; 3 South. Rep. 479. 

175. TAXATION—Illegality—Injunction.—Under North 
Carolina law, an injunction cannot issue to restrain the 
collection of taxes on land of arailroad company, which 
both the federal and State courts have decided to be 
illegal.— Raleigh, etc. R. Co. v. Lewis, 8. C. N. Car., Feb. 27, 
1888; 5S. E. Rep. 82. 

176. TAXATION — Sale — Assessment. Construction 
of Pennsylvania statutes relative to taxation and tax- 
sales. A purchaser at tax-sale gets a marketable title 
if other proceedings are regular, notwithstanding 
irregularities in the assessment.— Reeves v. Alter, 8. C. 
Penn., Feb. 6, 1888; 12 Atl. Rep. 551. 

177. TAXATION—Sale—Deed. A tax-deed including 
several tracts is void, under Missouri law, unless it sets 
out that each tract was sold separately for the tax 











against it.—Allen v. Buckley, 8. C. Mo., Feb. 20, 1888; 7 8S. 
W. Rep. 10. 

178. TAXATION—Sales—Time — Pleading. A bill to 
set aside a tax-sale is not demurrable, because it does 
not state that the deferred sale for taxes was made 
within the hours permitted for sheriff’s sales.—Clarke v. 
Franke, 8. C. Miss., May 23, 1887; 3 South. Rep. 531. 

179. TAXATION—Suit—Assessment Roll. In an ac- 
tion by a county to recover taxes, the assessment roll is 
prima facie evidence of the plaintiff’s rights to recover. 
—Modoc Co. v. Churchill, 8. C. Cal., Feb. 21, 1888; 16 Pac. 
Rep. 771. 


180. TAXATION—Taxable Value. For the purposes 
of taxation the value of property is the amount for 
which it could be sold at a fair sale for cash in the 
ordinary course of business, and not at a forced sale.— 
Morgan’s, etc. Co. v. Board of Reviewers, 8. C. La., Nov. 21, 
1887; 3 South. Rep. 507. 


181. TENANT IN COMMON—Action—Co-owner.——When 
a co-owner in indivisum of immovable property brings 
an action in his own name for the entire damage done 
by a trespasser, the citation will avail to interrupt pre- 
sumption as to the other co-owner, who afterwards 
joins in the action.—Becnel v. Wagnespack, 8. C. La., Feb. 
13, 1888; 3 South. Rep. 536. 


182. TRADE-MARK—Injunction. Where a party sells 
silk of an inferior quality, believing it to be the best of 
the production of the manufacturers whose trade-mark 
it bears, but finding it to be inferior takes it back, he is 
not liable to an injunction against selling inferior goods 
under that trade-mark.—Appeal of Wilcor, 8. C. Penn., 
Feb. 6, 1888; 12 Atl. Rep. 578. 


183. TRUSTS—Land Obtained by Fraud. When title 
to real estate is wrongfully obtained by a misdescrip- 
tion in the deed, and the grantee conveys the land, 
equity will compel him to account for the value thereof, 
and will follow the proceeds so long as they can be 
traced.—Coggswell v. Grifiith, 8. C. Neb., Feb. 8, 1888; 36 N. 
W. Rep. 538. 

184. TRusTs—Resulting—Purchase Money.-— Where 
A, acting as the agent of B, buys land, taking the title in 
his own name and paying the purchase money, which B 
repays him, he holds the title in trust for B.—Hellman v. 
Messmer, S. C. Cal., Feb. 20, 1888; 16 Pac. Rep. 766. 

185. TRUST—Trustee — Co-trustee. Where, by the 
terms of the trust, the trustees were authorized to 
appropriate part of the principal to the uses of the 
cestui que trust, and one trustee turns over to his co- 
trustee a portion of the trust funds for that purpose, he 
is not liable for his co-trustee’s misapplication of such 
funds.— Appeal of Hatch, 8. C. Penn., Feb. 20, 1888; 12 Atl. 
Rep. 593. 

186. VENDOR’S LIEN—Conveyance to Another.-——A 
vendor has a lien on land sold in the hands of the 
grantee, though by agreement of the parties the note 
for the unpaid money is made by A and the deed is 
made to B.—Crampton v. Prince, 8. C. Ala., Jan. 13, 1888; 3 
South. Rep. 519. 

187. VENDOR—Vendee—Misrepresentations. When 
a purchaser residing near property and knowing its 
value, misrepresents it to the owner, a resident of an- 
other State, with no knowledge thereof, and states that 
the owner’s title has been conveyed for taxes, the deed 
of sale may be set aside.—Morgan v. Dinges, 8. C. Neb., 
Feb. 1, 1888; 36 NM. W. Rep. 544. 

188. VENDOR AND VENDEE — Partition —Parties. 
Where a suit is brought to recover back purchase 
money paid for land, on the ground of defective title, 
such suit can be maintained, if it appears that ina 
former partition proceeding, person’s having an actual 
interest in the land were not made parties to the pro- 
ceeding. — Moore v. Appleby, N. Y. Ct. App., Jan. 17, 1888; 
15 N. E. Rep. 377. 

189. WILL — Bequest—Election. An executor can- 
not sue a person for a debt due the estate, when the will 
provided that his wife should take no part in the es- 
tate, unless he paid over such money, since he could 
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pay the money or treat it as an advancement.—Darne v. 
Lloyd, 8. C. App. Va., Jan. 27, 1888; 5S. E. Rep. 85. 

190. WILL — Construction —Powers. Statement of 
the terms of a will, under which it is held that the 
widow was vested with an estate for life in all the prop- 
erty of a testator with a power of disposing of the same 
during her life, but that at her death what remained at 
the estate was vested in the children of the testator and 
the representives of those of them who had previously 
died, they taking per stripes and not per capita.— Wood v. 
Robertson, 8. C. Ind., Feb. 16, 1888; 15 N. E. Rep. 457. 

191. WILt — Contract —Description. A contract to 
make a will in which the testator agrees to give half his 
estate to a named party, sufficiently describes the prop- 
erty to be so disposed of.— Roehl v. Haumesser, 8. C. Ind., 
Feb. 8, 1888; 15 N. E. Rep. 345. 

192. WILL — Estate Tail—Power of Appointment. 
Circumstances stated under which it was held thata 
will devising lands to J, with a power of appointment 
but with a remainder over to his heirs did not create an 
estate-tail, but that the heirs of J took as devisees un- 
der the will of their ancestor, J taking only an estate for 
life.— McDonald v. Dunbar, 8. C. Penn., Feb. 6, 1888; 12 Atl. 
Rep. 553. 

193. WiLL—Legacies—Discretion. Where a widow, 
who was appointed executive, allowed by the will dis- 
cretion as to whether she should pay certain legacies, 
the unpaid part thereof cannot be charged after her 
death on land which she has disposed of by will. — 
Girard v. Futterer, S.C. Ala., Jan. 12, 1888; 3 South. Rep. 
516. 

194. WILL — Legacies — Vested Interest. A will 
which gives to certain parties a remainder interest con- 
tingent upon their surviving the first legatee or their 
leaving issue so surviving, such remainderman take a 
vested interest capable of passing by assignment. — 
Appeal of Churchman, 8. C. Penn., Fel. 20, 1888; 12 Atl. 
Rep. 600. 

195. WILL—Ornaments—Jewelry.——A will bequeathed 
to A finger-rings and such books, pictures and orna- 
ments as she should choose to take: Held, that orna- 
ments included jewelry and many things not so classed. 
—In re Traylor, 8. C. Cal., Feb. 25, 1888; 16 Pac. Rep. 774. 

196. WILL —Provision for Support—Debts. Where 
an executor is trustee under the will of property, the 
income of which is to be used so far as needed for her 
support, and it appears that it is insufficient for her 
support, and is old and infirm, and has no other sup- 
port, it is error to apply the income to paying a judg- 
ment against her, not for necessaries furnished to her. 
—Barnett v. Montgomery, 8. C. Ga., Jan. 9, 1888; 4S. E. 
Rep. 874. 

197. WILL—Rights of Legatees—Execution. A ob- 
tained judgment against B as guardian, for trust funds 
in her hands, and levied on a house and lot, which was 
bequeathed to her by will, wherein she was executrix, 
and as executrix she received money due C, which she 
had not paid over: Held, that C could claim no lien on 
the house and lot.—Porter v. Ford, Ky. Ct. App., Jan. 10, 
1888; 7S. W. Rep. 29. 

198. WITNESS — Corroboration — Statements. It is 
not permissible to corroborate a witness by showing 
that he had made similar statements before.—Fallen v. 
State, 8. C. Ala., Jan. 23, 1888; 3 South. Rep. 525. 


199. WITNESS — Cross-examination —Intervenor. 
Plaintiff and defendant have reciprocally the right to 
cross-examine each other’s witnesses, and this rule is 
not affected by the fact that a party has been permitted 
to intervene whose interest is opposed to both parties. 
The right to cross-examine in all such cases remains 
intact. — Succession of Township, 8. C. La., Nov. 21, 1887; 3 
South. Rep. 488. ; 


200. WITNESS — Grantor — Declarations. Whena 
grantor is a witness to prove the bona fides of his deed, 
his declarations made after the date of the deed are ad- 
missible to contradict him.— Weiss v. Oliver, 8. C. Tex., 
Nov. 1, 1887; 7S. W. Rep. 47. 



































QUERIES AND ANSWERS.* 





QuEry No. 18. 

Section 626, Rev. Stat. of Indiana of 1881, provides, 
“that the party objecting to a decision must except at 
the time the decision is made, but time may be given 
to reduce the exception to writing, but not beyond 
the term, unless by special leave of the court.”” The 
court under this section grants a party ninety days 
beyond the term to prepare and file his bill of excep- 
tions. The judge, before the expiration of the time, 
leaves the State and goes, say to Madison, Wisconsin, 
and does not return until the expiration of the time. 
The party completes his bill before the time expires 
and has it ready for the signature of the judge, who, 
upon his return after the time has expired, refuses to 
sign it for the reason that the time given has expired. 
Is the judge responsible in damages to the injured 
party? FORENSIC. 





Query No. 19. 

A owns a note of $200 against B, who has removed 
to a distant town. A hands the note to C, an attorney, 
asking him to collect the same. C forwards note to 
D, an attorney, who resides in same town where B 
now lives. D succeeds in collecting amount, but re- 
fuses to remit any portion of it. Is C liable to A for 
the dishonesty or insolvency of D? Please quote au- 
thorities. _ # 





QUERIES ANSWERED. 
QuERY No. 16 (26 Cent. L. J. 335.) 

A will, made in the State of Indiana, divising certain 
lands in that State, provides, ‘that the foregoing lands 
are for the use and benefit of my daughter Jane dur- 
ing the term of her natural life and to her and to the 
heirs of her body, if any there be, forever; but if at 
the time of her death she shall not have any living 
child or children, then, in that case, I give and be- 
queath and devise the reversion and remainder of the 
above described lands to A, B and C, share and share 
alike, or the survivors of them, and the survivors 
of their children.” 1. The rule in Shelley’s Case be- 
ing the law in Indiana, does not Jane take the fee in 
the lands? 23 Ind. 30; 26 Jd. 251; 109 Jd. 476; 111 Jd. 
391. 2. Would not a quitclaim from A, B and C re- 
lease their right, if any, it being conceded that Jane 
has no issue and cannot have children? 3. Is the re- 
mainder over to the children of A, B and C, and their 
survivors, void as being in conflict with Rev. Stats. of 
Ind. 1881, § 2962? Q. 

Answer. We will answer the questions in invers 
order. 3. We do not see that the remainder is in con- 
flict with the statute, since it is intended to vest on 
Jane’s death. 2. Conceding the remainder to A, B 
and C to be valid, they can convey their interest, but 
the children of one, who died before Jane, would not 
be bound thereby. 2 Wash. Real Prop. [5th ed. 600. 
1. We consider the remainders to be void, and that 
Jane has a fee simple, under the decisions quoted, es- 
pecially Alien v. Craft, 109 Ind. 476. M. 





Query No. 17 (26 Cent. L. J. 335.) 

A sold a tract of forty acres to B in 1858; in 1861 B 
sold said forty acres to C. C has lived on land ever 
since and made many improvements thereon; both B 
and C gave full value for land. In the deed from A to 
B, A described the wrong forty acres—likewise did B 
when he sold toC. About two years ago C ascer- 
tained that there was a mistake in description. In 
1860, A sold another forty acres to D, which forty 
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acres is described in sale from A to B. D took pos- 
session of said forty acres and subsequently sold it 
and it is now owned by divers parties. The various 
deeds were recorded in order of sales. A was a bach- 
elor, and after disposing of all his lands,as he sup- 
posed, went back to his native home. He has not 
been heard from in about twenty years; rumor says 
he is dead. He left no heirs to the knowledge of any 
one about here. The title (paper) to the first forty 
acres is stillin A. The statute of limitations is five 
years. Of course C has good title against all the 
world, but there is a cloud on it. C’s land is now very 
valuable and parties desire to buy it, but object to 
paying full value owing to defective title. Query: 
How can C remove cloud? If suit be brought, who 
will be party defendant? SUBSCRIBER 

Answer. If there is no statute of limitations in the 
way, B can sue A to correct his deed. 3 Wash. Real 
Prop. (5th ed.) 405. C can, if necessary, bring a simi- 
lar suit against B. B’s suit should be against A, or, if 
dead, his heirs, since only parties to a suit are bound 
by it, and the necessary information should be ob- 
tained. Of course, the better way is for C to obtain a 
quitclaim from A or his heirs, though any action 
seems unnecessary, under his title by adverse posses- 
sion. 





RECENT PUBLICATIONS. 





A TREATISE ON THE Law OF Tax TITLES, their 

Creation, Incidents, Evidence and Legal Criteria. 

By Henry Campbell Black, M. A., Author of a 

ork on Constitutional Prohibitions, ete. St. 

Louis, Mo.: William H. Stevenson, Law Pub- 

— and Publisher of the Central Law Journal. 
1888. 


As is said in his preface by the author of this work, 
there was a time when a tax-title was almost a solemn 
mockery. But that time has passed. Many laws have 
been enacted of late years to strengthen tax-titles, till 
now it sometimes looks as though the rights of the 
property, owner were neglected. Since property rights 
may be sacrificed from neglect to pay an insignificant 
tax, it behooves the negligent to know their rights in 
the premises, and the purchasers to ascertain what 
titles they are acquiring. Often questions arise as to 
the duties of different parties in interest relative to 


paying the taxes, and in case of, default by others the - 


rights accruing to them by payment thereof. Again, 
the law forbids certain parties from acquiring any 
title through a tax-sale, owing to their interest in the 
land or their relations to the owner thereof. It often 
occurs that land is in ‘litigation, yet taxes must be 
paid by some one to preserve the property. So lien- 
ors, incumbrancers or judgment creditors must some- 
times protect their interests in the same manner. All 
these questions the author treats, as well as the con- 
stitutional points involved, combinations among buy- 
ers at tax-sales, and in fact everything relating to such 
subjects as indicated by the title of the work. Where 
there are divergencies of rulings, the reasoning on 
each side is given. To those who are familiar with 
the writings of this author, it is needless to say that 
the work is thorough, terse, clear in statement and 
supplied with copious references to the decisions. 
The book is of great value to every practitioner, par- 
ticularly since so much of the legislation on the sub- 
ject is subsequent to other kindred treatises. 





JETSAM AND FLOTSAM. 





There are many Chinese in Australia, and their 
names, which sound like a burlesque, sometimes per- 
plex the lower officials of the courts, who generally 
are Irishmen; but Pat’s agile fancy always opens 
some sort of a door for him to go in or out when he is 
obliged to deal with Ah Foo, Ab Sue, or Fong Fat. 

An Irishman, a newly appointed crier in a county 
court, was ordered by the judge to summon a witness 
to the stand. 

“Call for Ah Song,’”’ was the command. 

Pat was puzzled for a moment; he glanced shyly at 
the judge, and found him as grave as an undertaker. 
Then, turning to the spectators, he blandly ‘simpered: 

“Gintlemin, would any of you favor his Honor with 
a song?” 

In another court an Irish policeman, not long in the 
country, was ordered by the judge to go in search of 
the official interpreter. ‘Constable, go for Ah Kat,” 
said the judge. : 

“Yes, your Honor. Is it a Tom cat your Honor 
wishes for?” 


He Hap a HEART.—“I suppose I’m all to blame,” he 
was explaining at police headquarters yesterday, “‘but 
you see I’m in here on the jury and not up to all the 
tricks. I was out for a walk last night, and as I crossed 
Washington avenue at State street a woman came 
walking up to me and said: 

** ‘Oh, mister, have you got a heart?’ 

“T said ‘I had.’ 

** *Then, sir,’ she went on, ‘protect me from a brute 
of a man and see me home.’ 

“Just then I saw a man approaching, and the woman 
flung herself into my arms. The fellow came up 
within ten feet, cussed and growled a little, and then 
went off. When he had disappeared the woman 
thanked me for my bravery, asked my name and 
address, and went off the opposite way. She had been 
gone ten minutes when I missed my watch and wallet. 
I hate to think she took it, but——” 

“But she did.” 

“Well, yes. I hate to let folks know how green I 
am, but I suppose I’Il have to, and soI come to have 
her arrested.” 


Ex Post Facto.—A police magistrate a long time 
ago was a~what is sometimes called a ‘‘slowly” man. 
He arrived at correct conclusions, but not as promptly 
as more gifted people. He was especially obtuse in 
the matter of humor, and only appreciated a joke after 
very full consideration. For example, in an affray 
case, a witness testified that Mr. Jones kicked Mr. 
Smith’s hat, and was asked by a lawyer whether Mr. 
Smith’s head was in his hat when Jones kicked it. 
There was, of course, a mild giggle in the audience at 
this forlorn witicism, but the magistrate was very 
grave and rapped vehemently for order. An hour 
after the adjournment, he was observed on the street 
to be laughing heartily, although alone. What is the 
fun judge? asked a passerby. “Ho! ho! ho!” re- 
sporfded the judge convulsed with merriment, ‘I was 
thinking of that question about Smith’s head being in 
his hat when Jones kicked it. Capital joke, ha! ha! 
ha!” He had caught up with the joke, such as it 
was, after three hours’ meditation. 
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